) . NT 5-
)

Depariment of Energy MA
Washington, D.C. 20585

ROTE FOR BILL~SNYDER

- .-
TROM: STEPEIN®TI EENLEIGE
2 N |
EUBJ: LEGAL OPINION - AUTHCRITY T0 DECONTAMINATE

wAr MIDDLESEX MUNICIPAL LAVDFILL SITE,
MIDDLESEX, NEW JERSEY !

I am transmitting a legal memorandum on the authority to
decontaminate the Middlesex Municipal Landfill gite, Middlasex,
- New Jersey.

This ¢pinion is based upon an zarlier opinion by Lynn Coleman
on the eulliority to decontaminate the Middlesex Sampling Plant
and adjacent private properties, issued on Juna 19, 1978, =a
copy ©f which is attached, s ‘

I would be rleased to discuss this matter further sheuld you
80 degire,

Attachment
As stated
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- BUBRJ: . L2GAL OMINION - AUTHORITY TO DECONTAMINATE
THE MIDDLESEX MUNICIPAL LANDFILL, SITE,
MIDDLESEX, NEW JERSEY

MEMORANDUM FQR BIL

FROM: - 8T

I. CONCLUSION

Yoa have asked for ar opinion of this Office as to vhether

the Department cf Energy (DOE) has the authority to undertake
a remedial acticn at a former landfill site in Middlesex, New
Jersey which site contzins low-level residual source material

derived from the government-owned former Middlesex Sampling
Plant. '

It ie the c.'pi.nion of Lliils Dffluv that DUE would have the
requisite suthority to perform a remedial action at the Middlcsex
Landfill site to acquire and remove, or stabilize low-level
residual scurce naterial dsrived from the Middlesex Sampling
Plant if such acquisition and removal, or stabilization is
required in order to protect public health and safety.

II. DISCUSSION

In 1942, a sampling plant was bailt on government-owned land by
the Manhattan Engineer District (MED) of the War Department to
sample pitchblende ores purchased from foreign sources for use
ultimately in the production of atomic weapons, As part of itis
Middlesex Sampling Plant operations, the MED, Leginring in

the mid 1940's disposed of low-level residual source material
from the plant site, at a vacant dump site in Middlecsex (now
referred to as the Middlesex Municipal Landfill). 1In 194¢,

MED was abolished and its functions were transferred to the
Atomic Energy Conmission (AEC)1 which continued to cperate

the Sanpling Plant and to dispose of low-level residual

source material ezt the Landfill (under auvthority of scction
5(b) (5) and 6(a) (2) of the Atoml¢c Energy ict of 1946, as
amended, and sections 66 and 91 (a)(2) of the Atomic Ernergy

Act of 1954, as amendzd). The Sampling Plant operaticns,

vhich ceased in 1967, rcsulted in extensive radioactive

TExecutive Order 9B16 of December 31, 194€ (46 FR 22112)
transferred the Middlesex Sampling Flant to AEC,
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éontanination-of the plant site and private propertics adjacent
to and in the viecinity of that site, including tho Middlesex
Landfill, -

In 1967, the AEC conducted a decontamination effort'a: tha
plafit site and subscquently excessed the property to the
Gencral Services Administration for unlicensed and unresiricted
‘use, It was later transferred to the U.S. Navy and is currently
usod &3 a Marinc Corgs Tialalny Centexr. whe radiological
condition existing during the 1967 survey of tha Sampling Plant
was net documented by the AEC nor is there any record of
decontamination efforts on the private property adjacent to

the plant site. In 1976, the plant site and surrounding private
properties including the Landfill were surveyed by AEC's
¢perational successor--the Energy Rescarch and Development
Administration (ERDA)Z2--and were found to be radjoactively
contaminated. e .DOE assumed the responsibilities of ERDA on
Cctober 1, 1977°. 1In conducting the sampling operations on {ts
property the AEC had the responsibility in accordance with
sections (2)(d) and (e) of the Atomic Energy Act of 1954, as
amended, to assure that the public health and safety would be
adequately protected. This responsibility was recognized by
the AEC when it undertook to decontaminate the plant site in
connection with its cessation of operatiors at the Plant and
its excessing the property to GSA to be disposed of for
unrestricted use.

Consequently, it would follow that the Department of Energy
{(which had succeeded to all of the responsikilities and funotions
of the Atomic Energy Commission) has the implied authority
under sections 2id), 2(e), 66 ard 91(a)(2) of the Atomic Encrgy
Act of 1954, as amended, tc decontaminate the Plant site and
surrounding areas including the Landfill and to acquire source
material from the Landfill if such actions are needed to
protect public health and safety from potéentially injurious
radioactive contamination caused by its predecessor agency's
operation of the sampling facility, ard disposal of low-level
residual source material at the Landfill.

The Assistant Secretary for Environment has confirmed that the
Landfill site contains residual radicactive material derived
from the Middlesex Sampling Plant and that remedial action would
be required in order to protect public health and safety.

Should the low-level source material buried on the sitc be
exposed due to erosion or excavation or migrate off-gite, or
should buildings or other structures be constructed on the site,
Middlesex residents could bes subjected to a health risk, %he
‘Borough of Middlesex has expressad a desire o cevelop the
property for low income public housing. Remcdial action woguld
be required before any such development would take placc.,

~

!Seqtion 104 of the Energy Reorganization Act of 1974 sbolished
the AEC and transferred to ERDA all fanctions and responsibilitics
not specifically assigned to the Nuclear Fegulatory Cocmmission.

3section 641 of tne Department of Enerqgy Organization Act of 1977
transferred all respoasibilities of ERDA to DOE.
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The Assistant Secretary for Nuclear Energy is planning to conduct
& survey of the Landfill site to determine the extent of source
material that would need to be removed from the Landfill in ordcr
to protect public health and safety. '

A question has bgen raised as to whether the Borough of Middlescx
might have vcluntarily accepted legal responsibility for the
material disposed of at the Landfill. A secarch for all available

records has failed to uncover any documentary ewvidence of such an
acceptance,

[ .
In order to protect DOE's legal rights in this natter, in the
event such records or other evidence indicating responsibility on
the part of the Zorough are subsequently discovered, we suggest
that any agreements between the DOE and the Borough for the

undertaking of remedial action at the Landfill include at lecast
the following provisions:

1, A provision whereby the Borough agrees to post security
and to indemnify the United States from all claims, including thosc
grounded in nuisance, nagligence or strict liability, due to
emissions of radiation from the site whiclk are filed against the
United States,

2, A provision releasing the United States from all.

responsibility to the Borough in conncctien with the remedial
action.

~ 3. A provision preserving DOE's rights to seek
reimbursement from the Boroagh for any costs incurred by DOE in
undertaking the remedial action. :

A question has also been raised as to whether DUE, by undertaking
& remedial action at the Landfill, may becore rasponsible for
hazardous non-radioactive and other solid waste disposcd of thera,
DOE would have no authority under the Atomic Energy Act of 1954,
as amcnded, tO remove such material from the site. To protect
DOE's xights in this regard (e.g., from inadvertent representialions -
by Department programnatic perscnnel) we suggest that any remedial
action agreement betwecen DeE ané the Borough also include

estoppel and disclaimer clauses indicating that DOE's undertaking
of remedial action at the Landfill is limited to the removal of
residual radicactive material gerived from the Sampling Plant,

and does not in any way constitute an-agreement by DOE to

remove other wastes fronm the site.

‘Consistent with these recommendations and per the request of
ithe Assistant Secretary for Nuclear Energy, this Office will
prepare a draft Agreemcent between the DOE and the Borough of
-Middlesex for execution by the partiee priosr to the undertaking
‘'of- 2 remedial action at the Landfill. A c¢opy of this Agreement.
will be sent to you for your review and comment.

.€¢:i John Gilbert, NE

Willian E. Mott, EfjREmqml
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-Office-as to whether ——--
the Department of Energy (DOE) has authority to decontaminatoe
the site of a former government-owned sampling plant at
Middlesex, Mew Jersey, and private properties adjacent to

that site--a2ll of which wexe radicactively contaminated as .
& result of past government actions at the site.

It is the opinion of this Office that DOE has the reguisite

‘authoxity te¢ decontaminate the plant site and adjacent private
properties, o .

As I understand it, a sampling plant was buflt in 1542 on .
government-owvned land by the Manhattan Engineer District:
(MED} of the War Department to sample pitchblende ores
purchased from foreign sources as part of the naticnal
defense effort., 1In 1946, MED was abolished and its functlons
were transferred to the Atomic Energy Comnission (AEC)?
which continued to operate the sampling plant until 1567
undex authority of section 5(b)(5) and 6{2){2) of the
Atomiec Energy Act of 1946, as amended, and sections 66

and 9X(a) (2) of the Atomic Energy Act of 1954, as anended.
The sampling plant operations resulted in extensive radio-

active contamination of the plant site and private property
adjacent to that site.

4

*Executive Order 9€16 of December 31, 194§ (46 F.R. 22112)
transferxred the Middlesex sampling Plant to AEBC.
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e e 4967, the AEC conducted ‘4 -@econtaminatidn effort at the

2l Sy sPant sitc and subsequently excessed the property to the

5’4“ . Konexal Scrvices Administration for_unlicensed and unrestricted

— e, twaslatexr transferred to:the U.$. Navy and is currently

used as a Marina Corps Training Center. The radiclogical
condition exisling during the 1967 survey.of the sampling .- -
oI iT~plant 'was mot decumented by the TAEC nox is.there any fecord TR

—T7" "Tof @ccohtamination efforts on the private property adjacent

.. —. to the plant site.. .Xn 1976, the plant site and surrounding "= -
- e v e private propertics wera-surveyed-by RAEC's -operational T . T
= s successor-=the Enexgy Reswdrch And Development Administration ™
(RDA) *~-anad were_found to.be radioactively contaminated. 7The
DCZ .assumed the xesponsibilitics of ERDA on October i, 1977%, =
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In cenducting the sampling ‘operations on its property, the
REC had the responsibility in accordance with sactions 2(d)
and (c) of the Atomic Energy Act_of 1454, as amended, to assure -
+ 77 _.iTthat fthe piblic heflth and safety would be adequately protccted.
L T - Likewise, whon the AEC ceased operations at the plant and
— —. . —— txcessed. the property - £o-GSA Lo be disposed of for Unvestricled
' - use, the REC had an obligation to assure {-hat such actions would
nokt ‘endanger the public health z2nd safety. This responsibility
was recognized by the AEC when it undertook to deccntaminate |
the plant site prior to its release to GSA. However, the AEC
failed to fulfill its xesponsibility and released the plant :
in a contaminated condition that has been shown to be potentiall:
injurious to the public health and safety at the plant sitc as
,~Well as at afjacent private property. Consequently, it would
; appear to follow that DOE has the implied anthority under
. sections 66 and 91(a) (2) of the Atomic Energy Act of 1954,
‘ as amended, to deccntaminate the plant site and surrounding
axcas to protect the public health and safety from radicactive
-.. contamination caused by its predecessoxr agency's operation
of the mampling facility.

c: J. L. Livexman, EV

2gection 104 of the Enexgy Reorganization Act of 1974 abolished
the AEC and transferred to ERDA all functions and reosponsibiliti
not bpegifically assigned to the Nuclear Regulatory Commissich.

¥section 641 of the Department of Energy Organization Act of 1977
transferred all responsibilities of ERDA to DOE..




