
=--m 
- 6-000-1101.6 - 

227 

INTERIM GUIDANCE ON ADMlINISTRATWE 
RECORD FOR THE SELECTION OF CERCLA 
RESPONSE ACTIONS 

USEPA 
78 
REPORT 



I - 1  

324 

INTERIM GUIDANCE ON ADMINISTRATIVE RECORDS 
FOR THE 

SELECTION OF CERCLA RESPONSE ACTIONS 

U . S .  Environmental Protection Agency 
Office of Solid Waste and Emergency Response 

Washington, D.C. 20460 



TABLE OF CONTENTS 

INTRODUCTION . . . . . . . . . . . . . . . . . . . . . .  3 

A . Purpose and Scope of the Administrative Record . . .  3 
B . Judicial Review . . . . . . . . . . . . . . . . . .  4 

c . Public Participation . . . . . . . . . . . . . . . .  5 

1 

11 . PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD . . 6 

A . Administrative Record Coordinator . . . . . . . . .  6 

B . Multiple Response Actions . . . . . . . . . . . . .  7 
C . Compilation . . . . . . . . . . . . . . . . . . . .  7 
D . Index . . . . . . . . . . . . . . . . . . . . . . .  8 

E . Location . . . . . . . . . . . . . . . . . . . . . .  g 

1 . General . . . . . . . . . . . . . . . . . . . .  9 
2 . Special Documents . . . . . . . . . . . . . . .  i o  

F . Public Availability . . . . . . . . . . . . . . . .  11 
1 . General . . . . . . . . . . . . . . . . . . . .  11 
2 . Remedial Actions . . . . . . . . . . . . . . .  12 
3 . Removal Action . . . . . . . . . . . . . . . .  13 

G . Maintaining the Record . . . . . . . . . . . . . . .  is 
H . Confidential File . . . . . . . . . . . . . . . . .  17 
I . Copying . . . . . . . . . . . . . . . . . . . . . .  18 

J . Micrographics . . . . . . . . . . . . . . . . . . .  18 
K . Cert if icatlon . . . . . . . . . . . . . . . . . . .  19 . .  

I11 . CONTENTS OF "HE ADMINISTRATIVE RECORD . . . . . . . . . .  20 
A . Remedial Actions . . . . . . . . . . . . . . . . . .  20 
8 . Removal Actions . . . . . . . . . . . . . . . . . .  23 
C . Imminent and Substantial Endangerment . . . . . . .  26 
D . Public Comments . . . . . . . . . . . . . . . . . .  26 
E . Enforcement Actions . . . . . . . . . . . . . . . .  27 

1 . Negotiation Documents . . . . . . . . . . . . .  27 
2 . PRP Lead RI/FS . . . . . . . . . . . . . . . .  28 
3 . Administrative Orders and Consent Decrees . . .  28 

F . Excluded Documents . . . . . . . . . . . . . . . .  29 

.. 2 
325 

1 



G. 
H. 
I. 
J. 
K. 
L. 
M. 
N. 

Draft Documents and Internal Memoranda 
Privileged Documents . . . . . . . . . 
Guidance Documents . . . . . . . . . . 
Technical Literature . . . . . . . . . 
Legal Sources . . . . . . . . . . . . 
NPL Rulemaking Docket Information . . 
RCRA Documents . . . . . . . . . . . . 
Post-Decision Documents . . . . . . . 

. . .  . 2 9  

9 30 

3 2  . . . .. . . . 3 3  

. . . . . . . 3 4  

. . . 3 4  

. . . 3 4  

, . . . . . 3 5  

. . . . . .  

. . . . . .  

IV. I N V O L ~  OF OTHER PARTIES . . . . . . . . . . . . . 37 
A. states.. . . . . . . . . . . . . . . . . . . . . . 37 

1. State Involvement in Federal-Lead Sites . . . . 37 
2. Federal Involvement in State-Lead Sites . . . . 37 

B. Federal Facilities . . . . . . . . . . . . . . . . . 3 8  

D. Natural Resources Trustees . . . . . . . . . . . . 40 

C. ATSDR e . . e 3 9  

VI. FURTHER INFORMATION . . . . . . . . . . . . . . . . . . . 41 
G U ) S S M Y .  . . . . . . . . . . . . . . . . . . . . . . . . . . 42 
APPEND1 CES 

Appendix A. 
Appendix 8 .  

Appendix C. 
Appendix D. 

Sections 113 (j)-(k) of CERCLA . . . . . . . . . 45 
Model File Structure . . . . . . . . . . . . . 47 
Model Index . . . . . . . . . . . . . . . . . . 51 
Model Position Description fo r  Administrative 
Record Coordinator . . . . . . . . . . . . . 5 3  

Appendix E. Compendium of Response Selection Guidance . . . 55 
Appendix F. Model Transmittal Cover Letter . . . . . . . . 59 
Appendix G. Model Document Transmittal Acknowledgement . . 60 
Appendix H. Model Fact Sheet . . . . . . . . . . . . . . . 61 
Appendix I. Model Notice of Public Availability . . . . . . 62 
Appendix J. Microform Approval Memorandum . . . . . . . . . 63 
Appendix K. Model Certification . . . . . . . . . . . . . . 64 
Appendix L. Preamble to Subpart I of the proposed NCP . . . 65 
Appendix M. Subpart I of the proposed NCP . . . . . . . . . 7 3  

2 

326 



68 and Scope Of the Administrative Record PIrPO A *  
T h i s  guidance addresses the establishment of administrative 

and Liability Act of 1980 (CERCLA), as amended by * 
Amendments and Reauthorization Act of 1986 (SARA).  

,,cords under 0113 of the Comprehensive Environmental Response, 

sect1 administrative records upon which the President shall base the 
'on 113(k) (1) of CERCU remires the establishment of 

of a response action (See Appendix A for the complete 
,tatutory language) 

Chapter I of this guidance introduces the purpose and scope 
Chapter 11 reviews procedures for 

the various types of documents which should be included 
Chapter IV discusses the 

Finally, this guidance includes a glossary of frequently 

of the administrative record. 

in the administrative record. 
involvement in establishing the record of parties outside the 
Agency. 
used terms and acronyms as Well as several appendices. 

Although written for use by the United States Environmental 
protection Agency (EPA), this guidance can be adapted for use by 
State and Federal agencies required to establish administrative 
records for the selection of CERCLA response actions. 
guidance is not intended as a treatise on general principles of 
administrative law with regard to administrative records. This 
guidance reflects, to the extent feasible, proposed revisions to 
the National Contingency Plan (NCP) published on December 21, 
1988 (53 FR 51394) (see Appendices L and M). The Agency may 
refine or change this memorandum when it promulgates the 
regulations in final form. 

and maintaining the administrative record. Chapter 111 

This 

The administrative record established under §113(k) of 
CERCLA serves two primary purposes. First, the basis for the 
response selection is set forth in the record and under §113(j), 
judicial review of any issue concerning the adequacy of a 
response selection is limited to the record. Second, §ll3(km) 
requires that the administrative record act as a vehicle for 
public participation in the selection of the response action. 
This guidance document discusses procedures developed to ensure 
that the Agency's administrative records meet these twin 
purposes 

must be documented in the administrative record. The record 
should include the documents considered or relied on by the 
Agency in making the response action decision for the site. 

4 

The basis of the Agency's selection of a response action 

c 
For 

? t J 

References made to CERCLA throughout this memorandum should * 
be interpreted as meaning ttCERCLA, as amended by SARA." 

- 4  
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purposes of this guidance, documents considered by the Agency are 
documents that were relied upon or comments which the Agency 
solicited or received from interested parties and the public. 
The following principles should be applied in establishing 
administrative records: 

0 The record should be compiled as documents relating to the 
selection of the response action are generated or received 
by the Agency; 

0 The record should include documents that form the basis for 
the Agency's decision, whether or not they support the 
Agency's response selection; and 

basis for the selection of a response action. 
0 The record should be a contemporaneous explanation of the 

The effort to establish adequate administrative records 
encompasses a vast array of people including: 
Record Coordinators, Remedial Project Managers (RPMs), On-Scene 
Coordinators (OSCs), enforcement staff, records management staff, 
Regional Counsel, Community Relations Coordinators (CRCs), other 
Federal agencies, States, CERCLA contractors, and the public. 
The roles and responsibilities of these people and their 
interaction forms an integral part of this guidance. 

Administrative 

B. Judicial Review 

Section 1 1 3 ( j ) ( l )  of CERCLA provides that judicial review of 
any issues concerning the adequacy of any response action shall 
be limited tQ the. adminidv&v+,r+qauL. 

provide numerous benefits. Under Q l l 3 ( ] )  of CERCLA and general 
principles of administrative law, the trial court reviewing the 
Agency's selection of response action is limited to the facts as 
set out in the administrative record. As a result, arguments 
that potentially responsible parties (PRPs) or citizens raise for 
the first time in court concerning the selection of a response 
action should not be considered. 

Judicial review on the basis of an administrative record can 

Record review saves time by limiting the scope of trials, 
thereby saving the Agency's resources for cleanup rather than 
litigation. Courts will not allow a party challenging an Agency 
decision to use discovery, hearings, or additional fact finding 
to look beyond the Agency's administrative record, except in very 
limited circumstances. In particular, courts generally will not 
permit persons challenging the Agency's response decision to 
depose Agency decision-makers, staff, or contractors concerning 
the selection of the response action. 

Furthermore, the administrative record may be cited long 
after officials responsible for the response decisions have moved 

328 4 



Moreover, in ruling on challenges to the response action 
decision, the court will apply the highly deferential "arbitrary 
and capricious" standard of review set forth in $113(j)(2) of 
CERCLA. Under that standard, a court does not substitute its 
judgment for that of the Agency, but only overturns the response 
Selection decision if it can be shown "on the administrative 
record, that the decision was arbitrary and capricious or 
otherwise not in accordance with the law." 

of judicial review limited to the record depends on the quality 
and completeness of each record. 
fails to provide an adequate explanation of the basis for the 
Agency's response action selection, the court may remand the case 
to the Agency for reconsideration of its decision. 
thorough compilation of the record will help avoid these results. 

However, the extent to which the Agency attains the benefits 

If the record is incomplete or 

Proper and 

C. Public Participation 
i 

Section 113(k)(2) of CERCLA requires that the public have 
the opportunity to participate in the development of the 
administrative record for response selection. Section 117 of 
CERCLA also includes provisions for public participation in the 
remedial action selection process. Both sections reflect a 
statutory emphasis on public participation in the development of 
the record and the response selection. Participation by 
interested persons will ensure that the Agency has considered the 
concerns of the public, including PRPs, in selecting a response 
action. In addition, for purposes of administrative and judicial 
review, the record will contain documents that reflect the views 
of the public, including PRPs ,  concerning the selection of a 
response action. 

Without an opportunity for involvement of interested parties 
in the development of the administrative record, persons 
challenging a response action may argue that judicial review 
should not be limited to the record. The Agency must, therefore, 
make the information considered or relied on in selecting a 
response action available to the public, provide an appropriate 
opportunity for public comment on this information, place 
comments and infomation received from the public in the record, 
and reflect in the record the Agency's consideration of this 
information. 

5 6 
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XI. PROCEDuReS POR ESTABLISHING 
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THE AM(1NXSTRATXVE RECORD 

A. Administrative Record Coordinator 

Each Region should designate a person to be the 
Administrative Record Coordinator. As delegated, the Record 
coordinator generally has the duty of ensuring the adequate 
compilation and maintenance of the administrative record files. 
The Record Coordinator will not be responsible for deciding which 
documents are included in a record file. Those decisions should 
be made jointly by the OSC or RPM and the ORC. 
Coordinator's duties ordinarily include: 

The Record 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Developing procedures for the creation of record files; 

Ensuring notification of the availability of the record 
files for public inspection; 

Ensuring availability of the record at the location at or 
near the site; 

Coordinating efforts to obtain the necessary documents; 

Updating the record files and indices on a regular basis 
(e.g., quarterly) ; 

Compiling information in a central Regional location; 

Indexing the record files; 

Ensuring availability of the record file for copying; 

Ensuring availability of validated sampling data, possibly 
at a location other than that of the record files; 

Coordinating with ORC on questions of relevance and 
confidentiality of documents submitted for inclusion in the 
record files; 

Maintaining the confidential portion of the record files, if 
necessary ; 

Maintaining the Regional compendium of guidance documents 
and technical references: 

Coordinating with States and Federal agencies on record 
files compiled by them; and 

Notifying appropriate personnel of the timing for review of 
State and Federal record files. 

Appendix D contains a model position description for an 
Administrative Record Coordinator. 

I 
227 I 
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In the event that procedures associated with the compilation 
and maintenance Of the record are drawn into question in 
litigation, the Record Coordinator may be called upon to prepare 
an affidavit Or testify about those procedures. 
Record Coordinator should be familiar with the procedures 
associated with the record, and be qualified to fulfill the 
responsibilities outlined above. 

Therefore, the 

B. Hultiple Response Actions 

Cleanups conducted under CERCLA are often broken up into 
distinct decision points within a total site response action. 
for remedial actions, these separate decision points are called 
"Operable units." 
addresses an operable unit, an ''interim action,I* or a removal 
action taken before, during or after remedial actions. 

for each of these distinct actions. 
(ROD) or Action Memorandum must be supported by an administrative 
record. fnformation relevant to more than one response decision, 
such as a site inspection report or a preliminary assessment 
report may be placed in the record file for an initial response 
action and incorporated by reference in the indexes of subsequent 
record files for that site. 

The response may be an action that fully 

I In general, a separate administrative record forms the basis 
i Every Record of Decision 

i 
I 

I 

C. Compilation 

record file should be compiled 

response selection. All documents for 
the generation or receipt of pertinent 

which there is no question as to the relevance and non-privileged 
nature of the information should be placed in the record file, 
entered into the index, and made available to the public as soon 
as possible after generation or receipt of the documents. For 
example, the remedial investigation/feasibility study (RI /FS)  
workplan, summaries of quality assured data, the RI/FS released 
fo r  public comment, the proposed plan, and any public comments 
received on the RI/FS and proposed plan should be placed in the 
record file as soon as they are generated or received. 

When there are questions as to whether particular documents 
should be included in the record file, such documents can be 
segregated and reviewed at regular intervals (e.g., every 3-4  
months). For example, draft documents.or documents subject to 
claims of privilege may be set aside for review by ORC and 
appropriate staff. At critical times, such as prior to the 

7 3 
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public comment poriod, the issues regarding these documents 
should be completely resolved and the documents included in the 
record filo if appropriate. 

The record file may be updated while it is available for 
public inspection. The additional documents should be placed in 
the record file and entered in the index. It is not necessary to 
hold a public comment period for each updato. Any updates to the 
record file should be made to all copies of the record file to 
maintain consistency. 

All documentation of the selection of the response action 
should be in the record file when a decision document (i.e., ROD 
or Action memorandum) is signed. Documents relevant to the 
response selection but generated or received after the decision 
document is signed should be placed in a post-document decision 
file and may be added to the administrative record file in 
certain circumstances (see section 1fI.N.). 

0.  Index 

Each administrative record file must be indexed. The index 
plays a key role in enabling both agency staff and members of the 
public to help locate and retrieve documents included in the 
record file. In addition, the index can be used for public 
information purposes, identifying documents located elsewhere, 
e.g., included in the compendium of guidance documents (see 
Appendix E). 
history of the response action at the site. 

The index also provides a concise overview of the 

The index also provides the Agency with a degree of control 
over documents located at or near the.site. The creation of an 
index will prevent persons from altering the record simply by 
physically adding or removing documents from the file. 

The index should include the following information for each 
document : 

0 Document Number 

0 Document Title - one or two line identification. Identify 
the actual document, not a transmittal memo or other less 
relevant document. Include sufficient information so the 
document cannot be confused with another (e.g., the title 
''report" may be insufficient). 

0 Author - Name and affiliation 
0 Recipient - Name and affiliation 
0 Document Date - date the document was finalized (or made 

available if never finalized), not the transmittal date or 
the receipt date. 

* 3  
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0 Document Location 227 
The index can be organized either by subject or in 

chronological order. Appendix C contains a model index organized 
by subject. Computer databases have been helpful in generating 
and updating th8 index. 

The index should be updated when the record file is updated. 
Such updates should coincide with the periodic updating of the 
record file and review of material for which there questions 
about relevance or privilege (see section 11.c.). The index 
should be considered a 8@draft8g index until the decision document 
is signed, at which time the index for the record file should be 
up-to-date. 

E. Incation 

E . 1 .  General 

Section 1 1 3 ( k ) ( l )  of CERCLA requires that the administrative 
record be available to the public "at or  near the facility at 
issue." Duplicates of the record file may be kept at any other 
location. 

A copy of the record file should be available for public 
inspection at the central Regional location. This copy of the 
record file should be maintained in a docket room and available 
for public inspection at reasonable times (e.g., 9-4 ,  Monday- 
Friday). A copy of these files, with some exceptions described 
below, must be located at or near the site, as required by 
statute. In the case of an emergency removal, however, the 
record file need be available for public inspection only at the 
central location (see section II.F.3.). 

The record file located at or near the site should be placed 
in one of the information repositories which may already exist 
for community relations purposes. These are typically located in 
a library, town hall, or other publicly accessible place. If 
there is no existing information repository, or if the repository 
does not have sufzicient space for the record file, any other 
publicly accessible place may be chosen to house the record file. 
The Community Relations Coordinator (CRC) should be consulted on 
the location of the information repository and record file. 

The record file should be transmitted to the local 
repository in coordination with the CRC. The CRC should make the 
initial contact to establish the local repository and request 
housing for the record file. The Record Coordinator should make 
arrangements for delivering the record file to the local 
repository. 

9 
1 3  
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The record file should include an introductory cover letter 227 
addressed to the librarian or repository manager (See Appendix 
F). In addition, a transmittal acknowledgement form should be 
included to ensure receipt of the record file (see Appendix C). 
Finally, an administrative record fact sheet should accompany the 
record to answer questions from the public (see Appendix H). 
updates to the record file should be handled in a similar fashion 
(see section 1I.C.). 

If feasible, a master copy of the record file should be kept 
at the Regional office or the central office of the lead agency. 
The master copy of the record file should not be accessible to 
the public in order to preserve the integrity of the record file. 
The master copy of the record file may be maintained in microform 
to conserve storage space (see section I1.J.). If not feasible, 
the Region will need to establish an effective security system 
for the record file. 

E.2. Special Documents 

Certain documents which are included in the record file do 
not have to be maintained at or near the site or ,  in some cases, 
at the central Regional location, because of the nature of the 
documents and the burden associated with maintaining such 
documents in multiple locations. Such documents must, however, 
be incorporated in the record file by reference (i.e., in the 
index but not physically in the record file), and the index must 
indicate where the documents are publicly accessible. 

Validated SamDl inu Datq 

Validated sampling data does not have to be located in the 
central Regional location or at or near the site. The sampling 
data may be left in its original storage location (e.g., 
Environmental Services Division (ESD) or contract laboratory). 
Data summary sheets, however, must be located in the file. The 
index must list the data summary sheets, reference the underlying 
validated sampling data, and indicate where that underlying data 
can be found. 

in of Custodv Forma 

Chain of custody forms do not have to be located in the 
central Regional location or at or near the site. As with 
validated sampling data, chain of custody forms may be left in 
the original storage location. The index must reference the 
chain o f  custody forms and indicate their location. 

privileued Documents 

When a privileged document is included in the record, it 
should be kept in a confidential portion of the record file. The 
confidential file should be kept in a locked cabinet at the 

334 10 4 1  
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central Regional location. 
the site. 
the privileged document, and describe the basis for the asserted 
privilege. 
information in the privileged document should be inserted in the 
portion of the record file available to the public and included 
in the index. See also section I1I.H. 

It should not be located at or n m  '37 
The index should identify the title and location of 

A short (non-privileged) description of the 

Guidance and Pollcv Docu menta 

Guidance and policy documents may be kept in a compendium 
located in the Regional office to eliminate the need for 
reproducing copies of the same frequently used documents for each 
site record file. The documents included in such a compendium 
need not be physically included in the record file. The index 
must indicate.which documents in the record file are located in 
the guidance compendium and specify the location of the guidance 
compendium. The index should reference the specific documents in 
the guidance compendium which were considered or relied on for 
the particular response action. See also section 111.1. and 
Appendix E. 

Technical L i terature 

Publicly available technical literature not generated for 
the site at issue (e.g., an engineering textbook), does not have 
to be located in the central Regional location or at or near the 
site. The document must be clearly referenced in the index. 
However, technical literature not publicly available must be 
physically included in the record file at the central location 
and at or near the site. See also section 1II.J. 

F. Public Availability 

F . l .  General 

record "shall be available to the public." In satisfying this 
provision, the Agency must comply with all relevant public 
participation procedures outlined in OQll3(k) and 117 of CERCLA; 
the proposed NCP (see Appendices L and M) contains additional 
guidance vith respect to public availability (see also "Community 
Relations in Superfund: A Handbook," October 1988 - OSWER 
Directive No. 9230.0-3A; "Community Relations During Enforcement 
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A). 

Section 113(k) of CERCLA specifies that the administrative 

The availability of the record will vary depending upon the 
nature of the response action. 
below for remedial and removal response actions. 

Different procedures are outlined 

In all cases, the Agency should 
availability of the record file when 
made available for public inspection 

11 

publish a notice of 
the record file is first 
in the vicinity of the site 

62 
335 



t 
at issue. 
file, its location and availability, and how the public may 
participato in its development. 

general circulation and distributed to persons on the community 
relations mailing list. This notice should also bo sent to all 
known PRPs if they are not already included on tho community 
relations mailing list. Publication of the notice should be 
coordinated with the Community Relations staff. A copy of the 
notice of availability should be included in the record file. 
Appendix I contains a model notice of availability. 

Such a notice may be combined with other notices for the 
same site, such as a notice of availability of the community 
relations information repository, if they occur at the same time. 
Where desired, additional notice can be made in the rederu 
peaistey. In addition to the required newspaper notice, the 
public can be informed of the availability of the record file 
through existing Agency mechanisms, e.g., general and special 
notice letters, 0104(e) information requests, and the community 
relations mailing list. 

The notice should explain the purpose of tha record 227 

Tho notice should be published in a major local nowspapor of 

p@!j$6-: . m e d i a l  Actions 

The administrative record file for a remedial action must be 
available for public inspection when the remedial investigation 
begins. For example, when the remedial investigation/feasibility 
study (RI/FS) work plan is approved, the Agency must place 
documents relevant to the selection of the remedy generated up to 
that point in the record file. Documents generally available at 
that time include the preliminary assessment (PA), the site 
investigation (SI), the RI workplan, inspection reports, sampling 
data, and the Community Relations Plan (CRP). The Agency must 
continue to add documents to the record file periodically after 
they are generated or received during the RI/FS process. 

Regional location and at or near the site at issue (see section 
1I.E.). As mentioned above, a notice of the availability of the 
record file should be published in a mayor local newspaper when 
the record file is first made available for public inspection. 
In addition, the notice of availability should be sent to persons 
on the community relations mailing list. 

With the completion of the RI/FS, the lead agency should 
undertake the following public participation procedures: 

o PTeare a Proposed Plan which briefly analyzes the remedial 
alternatives studied in the RI/FS and proposes a preferred 
remedial action alternative: 

L- 

The record file must be publicly available both at a central 

12 
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Make the R I / F S  report and Proposed Plan available at a 
central Regional location and at or near the site; 

227 0 

0 

0 

0 

0 

0 

0 

0 

publish in a newspaper a notice of availability and brief 
analysis of the R V F S  report and Proposed Plan; 

Provide a fonnal comment period of not less than 30 calendar 
days for submission of comments on tha Proposed Plan; [Note: 
the current NCP requires a public comment period of not less 
than 21 days. The Agency has proposed in the revised NCP a 
public comment period of not lest3 than 30 days.] 

Provide the opportunity for public meeting(s) in the 
affected area during the Public comment period regarding the 
RI/FS and Proposed Plan; 

Keep a transcript of the public meeting(s) on the RI/FS and 
Proposed Plan held during the comment period and make such 
transcript available to the public by including a copy in 
the record file; 

Prepare a discussion (to accompany or be part of the 
decision document) of any Significant changes to the 
Proposed Plan which occurred after the Proposed Plan was 
made available for public comment which are reflected in the 
ROD; 

Prepare a response to each of the significant comments 
submitted during the public comment period to accompany the 
ROD (see section 1II.D.); and 

Publish in a newspaper a notice of the availability of the 
ROD and make the ROD available to the public before 
commencement of any remedial action as required under 
§117(b) of CERCLA. 

The Agency may hold additional public comment periods after 
signing the ROD. Comments received after signing the ROD should 
be placed in a post-decision document file and may be added to 
the record file in certain situations (see section 1 I I . N . ) .  

P . 3 .  Removal Actions 

Section 113(k) (2) (A) of CERCLA requires that the Agency 
establish procedures for the qgpronr iate participation of 
interested persons in the development of the administrative 
record for the selection of a removal action. tgAppropriate" 
participation depends on the nature of the removal, as outlined 
below. 

1 3  
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A non-time-critical removal action is a removal action f o r  

which, based on the site evaluation, the Agency determines that a 
planning period of at least six months exists before on-site 
removal activities must be initiated. 

The administrative record file for a non-time-critical 
removal.action must be made available for public inspection when 
the engineering evaluation/cost analysis (EE/CA) is made 
available for public comment. The record file must be available 
both at a central Regional location and at or near the site at 
issue (see section 1I.E.). A notice of the availability of the 
record file must be published in a major local newspaper and a 
copy of the notice included in the record file. 

A public comment period on the gE/CA of not less than@&@@ 
days must be held so that interested persons may submit comments 
on the response selection for inclusion in the record file. A 
notice of the public comment period may be combined with the 
notice of availability of the record file if they occur at the 
Same time. The Agency must respond to all significant comments 
received during the public comment period and place the comments 
and the responses to them in the record file (see section 

v-- 

111.0.) 

Comments generated or received after the decision document 
is signed related to selection of the removal action should be 
kept in a post-decision document file. They may be added to the 
record file in certain situations (see section 1II.N.). 

Time-critical Removal Actions 

A time-critical removal action is a removal action for 
which, based on the site evaluation, the Agency determines that a 
period of less than six months exists before on-site removal 
activities must be initiated. This category includes emergency 
removal actions which are described in greater detail below. 

The administrative record file for these actions must be 
available for public inspection no later than 60 days after the 
initiation of on-site removal activity. If feasible, the record 
file should be made available earlier. The record file must be 
available both at a central Regional location and at or near the 
site at issue. 

If, however, on-site cleanup activity is initiated within 
hours of the verification of a release or threat of a release and 
on-site cleanup activities cease within 30 days (emergency 
actions), the record file may be made available only at a central 
Regional location and need not be made available at o r  near the 
site. 
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For all time-critical removals, a notice of the availability 
of the record file must be published in a major local newspaper 
and a copy of the notice included in the record file. 

A public comment period of not less than 3 0  days should be 
held in appropriate situations. In general, a public comment 
period will be considered appropriate if cleanup activity has not 
been completed at the time the record file is made available to 
the public and if public comments might have an impact on future 
action at the site. If a public comment period is considered 
appropriate, it should begin at the time the record file is made 
available for public inspection. 
comment period may be combined with the notice of availability of 
the record file if they occur at the same time. The Agency must 
respond to all Significant Comments received during the public 
comment period and place the comments and the responses to them 
in the record file (see section II1.D.). 

The notice for the public 

Whether or not the Agency holds a public comment period, 
comments received by the Agency related to the selection of the 
removal action must be placed in the record file. For 
information, including comments, generated or received after the 
decision document is signed - see section 1II.N. 
G. Maintaining the Record 

Document room procedures should be established to ensure 
orderly public access to the record files. In establishing 
public access procedures, the security and integrity of the 
record files must be maintained at all times. 

The Agency prefers that each Regional Office have a reading 
area where visitors are able to review the record files. The 
record file must be available during reasonable hours (e.g., 9-4, 
Monday-Friday). The public reading area should include, wherever 
feasible : 

0 Administrative record files 

0 Guidance Compendium (see section 111.1.) 

0 Access to a copier 

0 Sign-in book 

Controlled access to the files is accomplished by use of a 
visitor sign-in book. Sign-in books help minimize instances in 
which documents are lost or damaged. It also provides 
documentation of the Agency's efforts to.provide public access to 
the record files. Pertinent information recorded in the book 
should include: 

0 Date of visit 

16 
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0 Name 

0 Affiliation i 
! 

0 Address 

0 Phone number 

0 Site documents viewed 

0 Cost of copied materials (if applicable) 

Since documents in the record file should be complete, 
properly organized and legible, the integrity of the record file 
must be maintained. If possible, storage and reading areas 
should be supervised to maintain proper security. Documents 
should not leave the document room or be left unattended. To the 
extent feasible, the Record Coordinator should check the order of 
the documents after being viewed by the public to be certain all 
documents have been returned intact. The documents in the record 
file should be kept secure, either in a locked room or in locked 
cabinets. 

The record file located at or near the site should be 
handled with similar care. If possible, the record file should 
be treated as a non-circulating reference; it should not leave 
the local repository except under supervision. The phone number 
of a record file contact should be provided to record file users 
and to the manager of the local repository so that problems can 
be identified and cured. Such information can be included in an 
informational fact sheet accompanying the record file (see 
Appendix H). In addition, the Record Coordinator should plan 
reviews of the local record files on a systematic basis. 

Where the site is a fund-lead or PRP-lead, EPA should retain 
a master copy of the record file at a central Regional location. 
Where a State is the lead agency at a site, EPA should assure 
that the State maintains a master copy of the record file. The 
record files are permanent records that must be retained. 

As to the local repository, the statute and proposed 
regulations are silent concerning the duration of public 
availability of the record file. The Agency's primary concern is 
public participation in selection of the response action. 
Following initiation of the response action, public interest in 
background information other than the Record of Decision, RI/FS 
or administrative record file may wane. In any event, the 
statutory provisions for judicial review and deadlines for filing 
cost recovery actions provide useful references for keeping the 
record file publicly available. See 55113(g) and (h) of CERCLA. 
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mere therm is cost recovery litigation or such litigation 
is possible, the record file should be available at least until 
the completion of pending litigation concerning the site. 

The record file continues to s e m e  as a historical record of 
the response selection, even after the statute of limitations for 
cost recovery action has passed. Where there is considerable 
public interest, the local repository may wish to keep the record 
file available for public viewing. 

H. Confidential Pile 

In certain situations, documents in the record file may be 
subject to an applicable privilege (see section 1II.G.). 
whenever feasible, info~ation relevant to the response selection 
which is contained in a privileged document should be extracted 
in a releasable manner and included in the publicly accessible 
portion of the record file. The privileged document should be 
included in a confidential portion of the record file. 

The Administrative Record Coordinator should maintain a 
confidential portion of the record file for such privileged 
documents. These documents should be listed in the index to the 
entire record file and identified as nprivileged.18 The index 
should identify the title and location of the privileged 
document, and describe the basis for the asserted privilege. A 
short (non-privileged) description of the document and its 
privileged nature should, where possible, be placed in the files 
available to the public. 

The confidential portion of the record file should be stored 
in locked files at a central Regional location and should not be 
located at or near the site. The confidential portion of the 
record file should be separate from the publicly available record 
file to protect against inadvertent disclosure. Each privileged 
document should be stamped "confidential" at the bottom of each 
page of the document. Where the material is not a written 
document (such as a computer disk or cassette tape) the jacket 
should be stamped A complete list of all 
materials contained in the confidential portion of the record 
file should be maintained by the Record Coordinator. The 
coordinator should also maintain a log which will include the 
time, date, document name, and identity of persons checking out 
and returning materials to the confidential file. 

A routine access list should be prepared for each record 
file or, in the future, as soon as a new record file is 
established. This routine access list must be approved by the 
Waste Management Division Director or the Environmental Services 
Division Director, and ORC. Once approval is given, persons on 
the list will be able to access the confidential files through 
the Record Coordinator. No one should have access to the 
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confidential files without the approval of the persons listed 
above. 

This policy and procedure for privileged materials does not 
supersede any policy and procedures established by the Agency 
under the Freedom of Information Act (FOIA), 5 U.S.C., 8 5 5 2 ,  and 
Agency regulations implementing FOIA at 40 C.F.R. Part 2. If the 
requester is in close proximity to the record file, the Agency 
may respond to FOIA requests for the administrative record by 
telling a requester the location and availability of the record 
file. Decisions regarding disclosures of materials under FOIA 
should be coordinated among the various agency officials with 
access to such materials. 

I. copying 

Section 117(d) of CERCLA requires that each document 
developed, received, published, or made available to the public 
under 5117 be made available for public inspection and copying at 
or near the site. Under 5113(k)(2)(8) of CERCLA, these documents 
must also be included in the administrative record. Under these 
provisions of CERCLA, the lead agency must ensure that documents 
in the record files are available for copying but does not bear 
responsibility for copying the documents themselves. Therefore, 
it is preferable that the record file should be located in a 
facility which contains a copying machine (e.g., a public 
library) 

Alternatively, the Agency may arrange for copying on behalf 
of a requester. The Agency may ask that requesters arrange for 
copying by contractors or commercial copy centers who then bill 
the requester directly. 

The Agency should follow the FOIA regulations at 40 C.F.R. 
Part 2 in determining the appropriate charge for copying. 
Generally, copying fees should be waived for other Federal 
Agencies, EPA contractors or grantees, and members of Congress. 
The Agency should charge S.20 a page for paper copies as provided 
in 40 C.F.R. Part 2. Reproduction of photographs, microfilms or 
magnetic tapes, and computer printouts should be charged at the 
actual direct cost to the Agency. 

J. Micrographics 

The administrative record file may be maintained in 
microform such as microfilm or microfiche. Use of micrographics 
can significantly reduce the space reMired to store 
administrative record files. In addition, micrograpics can 
simplify the tasks of reproducing copies of the record and 
transmission of the record files to the local repositories. Any 
use of micrographics should be conducted in an orderly manner 
consistent with records management procedures. 
micrographics to maintain the record files, readers will need to I9 If using 
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.ailable at the Regional Office and with the record file 

:tcftcd "at or near the site" to ensure public access to the 
record f 11499 9 

court if created in an organized fashion. The Business Records 
as Evidence Act (28 U.S.C. 41732) specifies that copies of 
records, which are made "in the regular course of business" and 
copied by any process which accurately reproduces the original, 
are llas admissible in evidence as the original itself.#' See also 
Federal Rules Of Evidence 1003. Thus, if the lead agency can 
demonstrate that CERCLA records and microform copies of those 
records are produced in the regular course of business, they 
would be admissible in court. 

Microform copies of Original documents are admissible in 

. .  

The Office of Information Resources Management (OIRM) has 
granted approval for the use of micrographics in establishing 
administrative records (see Appendix J). Any use of 
micrographics must still comply with the remaining provisions of 
Chapter 6 of the EPA Records Management Manual ( 7 1 1 3 1 8 4 ) .  

K. Certification 

The Agency must certify the completeness of the 
administrative record when the record is filed in court. 
Appendix K contains a model court certification. 

Such certification should be signed by the Regional 
Administrator's designee after consultation with ORC and DOJ. 
Any certification of the record should be made by program staff 
and not legal staff. 

Although not required, the Region may choose to have the 
Administrative Record Coordinator certify that the record was 
compiled and maintained in accordance with applicable Agency 
regulations and guidance. Such certification would attest that 
the record was compiled in accordance with current Agency 
procedures and would not address the completeness of the record 
file. 

19 
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A. Remedial Actions 

The administrative record for selection of a remedial action 
should consist of: 

0 documents which the Agency considered or relied on to select 
the remedial action; and 

0 documents which demonstrate the public's opportunity to 
participate in and comment on the selection of the remedial 
action. 

As stated earlier, the administrative record file for the 
selection of a remedial action must be made available for public 
inspection at the 
phase. For example, when the 
Agency must place documents on 
to that point in t h d e c o r d  
be added to the record file until a decision document is signed. 
Documents containing new information relevant to the response 
selection but generated or received after the decision document 
is signed should be kept in a post-decision document file and may 
be added to the record file in Certain situations (see section 
1II.N.) 

Typically, but not in all cases, the record for a remedial 

The record file should include any 

response action will consist of the following types of documents. 
The list below is neither a statement of requirements for each 
record nor is it exclusive. 
other documents not listed below which meet the general criteria 
described in the first paragraph of this section. 

Factual In f o m a  t ion/ D atq 

o Preliminary Assessment (PA) report 

o Site Investigation (SI) report 

o Approved Remedial Investigation/Feasibility Study (RI/FS) 
workplan 

o Amendments to final workplan 

o Sampling and Analysis Plan (SAP): consisting of a quality 
assurance project plan (QAPP) and a field sampling plan 

0 Sampling data: 
collected for previous actions such as RCRA or removal 
actions which are considered or relied on in selecting the 

validated data during the RI/FS,  or any data 
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remedial action. 
if relied on by the Agency in the absence of Validated data. 

Chain of custody foms 

Inspection reports 

Fact sheet Or Summary information regarding remedial action 
alternatives generated when special notice letters are 
issued to PRPs at an early Stage of the RI/FS (see "Interim 
Guidance on Notice Letters, Negotiations, and Information 
Exchange," October 19, 1987 - OSWER Directive No. 9834.1) 

Unvalidated data should be included only 

Data summary sheets 

Technical studies performed f o r  the site (e.g., a ground 
water study ) 

Endangerment assessment/risk assessment and underlying 
documentation (see section III.C.) 

RI/FS (as available for public comment and as final, if 
different) 

Data submitted by the public, including PRPs 

Policv and Guidance 

o Memoranda on site-specific or issue-specific policy 
decisions. 
availability, special coordination needs (e.g., dioxin), and 
applicable, or relevant and appropriate requirements (ARARs) 
(to the extent not in the RI/FS), cost effectiveness, and 
utilization of permanent solutions and alternative treatment 
technologies. 

Examples include memoranda on off-site disposal 

0 Guidance documents (see section 111.1.) 

0 Technical literature (see section 1II.J) 

0 Community Relations Plan 

0 Proposed Plan 

0 Public notices: any public notices concerning response 
action selection such as notices of availability of 
information, notices of meetings, and.notices of 
opportunities to comment 

received during meetings with the public (including PRPs) 
0 Documentation of public meetings: information generated or 
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227 and memoranda or notes summariting significant information 
submitted during such meetings 

0 Public comments: complete text of all written comments 
submitted (see also section 1II.D.) 

0 Transcripts of public meetings: includes especially 
meetings held during the public comment period on RI/FS, 
Proposed Plan, and any waiver of ARMIS under 9121(d)(4) of 
CERCLA 

0 Responses to significant comments: responses to significant 
comments received from the public concerning the selection 
of a remedial action 

0 Responses to State and other Federal agency comments 

Enforcement Documents (included if the document contains 
information relevant to the response selection or public 
participation in the response selection and does not pertain 
exclusively to liability) 

0 Administrative orders 

0 Consent decrees 

0 Affidavits containinq relevant factual information not 
contained elsewhere in the record 

0 Notice letters to PRPs 

0 Responses to Notice letters 

0 §104(e) information request letters and subpoenas 

0 Responses to QlOl(e) infomation request letters and 
subpoenas 

Other Information 

0 Index (see section 1I.D.) 

0 Documentation of State involvement: documentation of the 
request and response on ARARs, 5121(f)(l)(G) notices and 
responses, a statement of the State's position on the 
Proposed Plan (concurrence, nonconcurrence, or no comment at 
the time of publication), opportunity to concur in the 
selected remedy and be a party to a settlement (see section 
1V.A . )  

0 health assessments, health studies, and public health 
advisories issued by the Agency for Toxic-Substances and 
Disease Registry (ATSDR)(see section 1V.C.) 
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Natural Resource Trustee findings of fact and final reports 
and natural resource damage assessments (see section 111.0.) 

0 Record of Decision ( R O D ) :  final remedial action decision 
document (including responsiveness summary) 

0 Explanations of significant differences (under $117(c)) and 

0 Amended ROD and underlying information 

underlying information 

The administrative record should both track the history of 
the site and be understandable to the reader. Appendix B 
provides a model file structure for organizing the record. 
Appendix C contains a model index. 

8. Removal Actions 

The administrative record for selection of a removal action 
should consist of: 

0 documents which the Agency considered or relied on to select 
the removal action; and 

0 documents which demonstrate the public's opportunity to 
participate in and comment on the selection of the removal 
action, when appropriate. 

For a time-critical removal ac ion, the record 

Documents prepared 

be available for public inspection s early as 
be available no later than $0 days 6 fter 
e k t % % % * p l a c e d  in the record file and made available to 
the public. 

For a non-time-critical removal action, the record file must 
be made available for public inspection when the EE/CA is 
avail le for public inspection. Documents s h o u l d t i n u e  to be 
a &the record file from the time the EE/CA is available 
until a decision document (1.e. Action memorandum) is signed. 

For all removal actions, documents containing new 
information generated after the selection of a response action, 
other than comments made during the public comment period and 
responses to those comments, should be kept in a post-decision 
document file and may be added to the record file in certain 
situations (see section I1I.N.). 

Typically, but not in all cases, the record for a removal 
response action will consist of the following types of documents. 

"4 4i; 
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The list below 1s neither a statement Of requirements f o r  each 
record nor is it exclusive. 
other documents not listed below which meet the general criteria 
described in the first paragraph of this section. 

The record file should include any 

! 
tual Inf onnat ion/Data 

0 Preliminary Assessment (PA) report 

0 Site evaluation (SI) report 

0 EE/CA ( f o r  a non-time-critical removal action) 

0 Sampling plan . 

0 Sampling data: validated data obtained in support of the 
removal action, or any data collected fo r  previous actions 
such as RCRA or other response actions which are considered 
or relied on in selecting the removal action. Unvalidated 
data should be included only if relied on by the Agency in 
the absence of validated data. 

0 Chain of custody forms 

0 Inspection reports 

0 Technical studies performed for the site ( e . g . ,  a ground 
water study) 

o 

0 Data submitted by the public, including PRPs 

Endangerment assessment/risk assessment and underlying 
documentation 

t 

Policy and Guidance 

0 Memoranda on site-specific or issue-specific policy ' 

decisions. Examples include memoranda on off-site disposal 
availability, compliance with other environmental statutes, 
special coordination needs, e.g., dioxin. 

o Guidance documents (see section 111.1.) 

o Technical literature (see section 1II.J.) 

0 Community Relations Plan 

0 Public notices: any public notices concerning response 
action selection such as notices of availability of 
information, notices of meetings, and notices of 
opportunities to comment 25 
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0 Documentation of public meetings: infomation generated or 
submitted during meetings with the public (including PRPS) 
and memoranda or notes summarizing significant information 
submitted during such meetings 

0 Public comments: complete text of all written comments 
submitted (see also section 111. D. ) 

o Responses to significant comments: responses to significant 
comments received from the public concerning the selection 
of a removal action 

o Responses to State and other Federal agency comments 
Enforcement Documentg (included if the document Contains 
information relevant to the response selection or public 
participation in the response selection and does not pertain 
exclusively to liability) 

0 Administrative orders 

0 Consent decrees 

o Affidavits containing relevant factual information not 
contained elsewhere in the record 

0 Notice Letters to PRPs 

0 Responses to Notice Letters 

o §104(e) information request letters and subpoenas 

o Responses to §104(e) information request letters and 
subpoenas 

Other Inf o m a t  i o n  

0 Index (see section 1II.D.) 

0 Documentation of State involvement (see section 1V.A.) 

0 ATSDR health assessments, health studies, and public health 
advisories (see section 1V.C.) 

o Natural Resource Trustee findings of fact and final reports 
and natural resource damage assessments (see section 1V.D.) 

Decision DO cumentg 

0 EE/CA Approval Memorandum 

0 Action Memorandum 
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227 
The administrative record should both track the history of 

the site and be understandable to the reader. Appendix B 
provides a model file Structure for organizing the record. 
Appendix C contains a model index. 

c .  Imminent and Substantial Endangerment 

an imminent and substantial endangerment to the public health or 
welfare of the environment because of an actual or threatened 
release of a hazardous substance. 

Under $106 of CERCLA, the Agency may find the existence of 

The determination of the existence of an imminent and 
substantial endangerment is an important component of the 
selection of the response action. Therefore, all documents 
considered or relied on in making that determination, including 
any endangerment assessment and its underlying documentation, 
must be included in the administrative record file. If the 
determination that there is an imminent and substantial 
endangerment is properly documented in the record file, judicial 
review of that determination in an action under 5106 of CERCLA 
will also be limited to the administrative record. 

D. Public Comments 

In general, the administrative record should document any 
opportunity for public involvement in the selection of a response 
action. All documents related to the opportunity (e.g., notices 
and fact sheets), and relevant written comments received from the 
public should be included in the record file to establish a 
complete record for purposes of judicial review. 

The record file should contain information brought to the 

Public requests 

Agency's attention by the public. Reports, data and other 
information generated by outside parties and submitted to the 
Agency should be included in the record file. 
for information (e.g.# Freedom of Information Act (FOIA) requests 
for copies of reports), need not be included in the record file. 

The Agency should request that substantive oral comments 
(either in person or over the phone) be put in writing by the 
commenter for inclusion in the record file. The commenter should 
be advised that the obligation to reduce the comment to writing 
rests with the commenter. 

The Agency may respond to comments received prior to a 

The Agency's 
public comment period in various ways, depending on the nature 
and relevance of a particular comment. 
consideration of such a comment may be in the form of a written 
response, or reflected by documented actions taken after 
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receiving the comment, or even by changes in subsequent versions 
of documents. 
conuuent, the response should be included in the record file. 

If the Agency prepares a written response to a 
. 

The Agency may notify commenters that comments submitted 
prior to a formal public comment period must be resubmitted or 
specifically identified during the public comment period in order 
to receive formal response by the Agency. Alternatively, the 
Agency may notify a cornenter that the Agency will respond to the 
comment in a responsiveness summa prepared at a later date. 

received before the formal public comment period, or to respond 
to comments during the public comment period until the close of 
the public comment period. The Agency may, in its discretion, 
respond in writing to comments submitted outside of a formal 
public comment period. 

The Agency, however, has no + uty to respond to any comments 

Comments received during the formal public comment period 
must be addressed in the responsiveness summary (included with 
the ROD in remedial response aCtiOnS). The responses may be 
combined by subject or other category in the record file. 
Comments should be included in the record file in their original 
form wherever feasible. 

Comments which are received after the formal comment period 
closes and before the decision document is signed should be 
included in the record file but labeled Illate comment.t1 Such 
comments should be handled as post-decision information (see 
section 1II.N.). 

Comments received after the decision document is signed 
should be placed in a post-decision document file. 
added to the record file in limited circumstances (see section 
I1I.N.). 

They may be 

E. Enforcement Actions 

The same procedures should be used for establishing an 
administrative record whether or not a response action is 
selected in the context of an enforcement action. The following 
additional information, however, may assist the establishment of 
administrative records for selection of CERCLA response actions 
where there is enforcement activity. 

E. 1 . Negotiation Documents 
During negotiations with the Agency, a potentially 

responsible party (PRP) may produce documents and claim that they 
constitute confidential business information. ( C B I )  or offers of 
settlement subject to 

Generally, those 
administrative record 

Rule 408 of the Federal Rules of Evidence. 

documents are not part of the 
for response selection unless they are 

. .  
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submitted by PRPs for consideration in selecting a response 
action and are considered or relied on in selecting the response 
action. A privileged document which was considered or r8lied on 
in selecting the response action should be placed in the 
confidential portion of the record file. Such a document should 
be summarized and the summary included in the publicly accessible 
portion of the record file (see section I1.H.). If the 
infomation cannot be summarized in a disclosable manner, the 
information should be placed in the confidential portion of the 
record file only and listed in the index to the file. 

E.2. PFW-lead RI/PS 

Where a PRP is conducting the RI/FS, the PRP must submit all 
technical information on selection of the remedial action 
generated during the RI/FS to the Agency. Technical information 
includes sampling data, workplans, reports, and memoranda. The 
Agency, and not the PRP, will establish the administrative record 
(see alInterim Guidance on Potentially Responsible Party 
participation in Remedial Investigations and Feasibility 
Studies," May 16, 1988 - OSWER Directive No. 9835.1a). 

PRPs may be delegated responsibility for some record file 
maintenance activities, such as housing the files at or near the 
site. PRPs cannot, however, be responsible for decisions on what 
documents comprise the record, because of, among other things, 
the potential for a conflict of interest. 

E . 3 .  Administrative Orders and Consent Decrees 

Final administrative orders and consent decrees issued prior 
to selection of the response action (e.g. ordering a PRP to 
conduct the R I / F S ) ,  should be included in the administrative 
record fil'e.-- Administrative orders or consent decrees issued 
after the signing cf the ROD or the action memorandum should not 
be included in the record file, unless the consent decree or 
administrative order meets the criteria for the inclusion of 
post-decision documents in the record file (see section 1II.N.). 
In such cases, the documents may be added to the record file in 
accordance with procedures for post-decision documents. Drafts 
of administrative orders and consent decrees should not be 
included in the record file. 

Note that administrative orders must also be supported by an 
administrative record. These administrative records are not the 
same as administrative records for the selection of a response 
action as described in this pidance. Some of the documents, 
however, which form the basis for a response decision may also 
form the basis for an order or decree. For example, some of the 
same documents which were considered or relied on to make the 
response decision embodied in a ROD will likely form the basis of 
a & minimis settlement embodied in a consent order. In such a 
case, the record file which forms the basis for the consent order 
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can reforonco the documents contained in the record file for the 
responsa dacision. 

p. Excluded Documents 

certain documents should not be included in the 
administrative record because they are irrelevant to the 
selection of the response action. Documents should be excluded 
from the administrative record if the Agency did not consider or  
rely on them in selecting the response action. 

separate files maintained at the Regional office. 
need not be made publicly available, although many of the 
documents in the files may be available to the public if 
requested under FOIA. 

Examples of documents that are irrelevant to the decision on 
selecting a response action may include Hazard Ranking System 
(HRS) scoring packages, contractor work assignments, cost 
documentation (as opposed to cost effectiveness information), and 
National List (NPL) deletion information. If, however, these 
documents contain infomation that is considered or relied on in 
the response action selection and that is not contained elsewhere 
in the record file, then the documents should be included in the 
record file. 

Material beyond the scope of the record should be kept in 
These files 

Information regarding PRP liability is generally not 
included in the record file for selection of the response action 
except to the extent such information (typically substance 
specific) is considered or relied on in selecting the response 
action. Documents relating to PRP liability, however, should be 
compiled and maintained in the Regional office so that they are 
available at the time of notice to PRPs or referral of any 
litigation. 

G. Draft Documents and Internal Hemoranda 

In general, only final documents should be included in the 
administrative record file. The record file should not include 
preliminary documents such as drafts and internal memoranda. 
Such documents are excluded from the record file because drafts 
and internal memoranda are often revised or superseded by 
subsequent drafts and memoranda prior to the selection of the 
response action. The preliminary documents are, therefore, not 
in fact considered or relied on in making the response action 

1 decision. 

Drafts (or portions of them) and internal memoranda should 
be included, however, in two instances. First, if a draft 
document or internal memorandum is the basis for a decision 

i (e.g., the draft contains factual information not included in a 
\ final document, a final document does not exist, or did not exist 

29 

353 



when the decision Was made), the Agency should place the draft 
document or internal memorandum in the record file. 

Second, if a draft document or internal memorandum is 
circulated to an outside party who then submits comments which 
the decisionmaker considers or relies on when making a response 
action decision, relevant portions of the draft document or the 
memorandum and the comments on that document should be included 
in the record file. 

Examples of internal memoranda and staff notes which should 
not be included in the record file are documents that express 
tentative opinions or recommendations of staff to other staff or 
management, or internal documents that evaluate alternative 
viewpoints. 

Drafts and internal memoranda may also be subject to claims 
of privilege (see section 1II.H.). 

_- 
H. Privileged Documents 

Some documents in the administrative record file may be 
protected from public disclosure on the basis of an applicable 
privilege. Any documents which are considered or relied on in a 
response action selection, but withheld from the public portion 
of the record file based on privilege, must be placed in a 
confidential portion of the record file (see section 1I.H.). 

If a document is excluded from the public portion of the 
record file based on privilege, the relevant information should, 
if feasible, be extracted and included in the public record file. 
This can often be accomplished by deleting or redacting the 
privileged information from the document. 

The privileges discussed below may be asserted by the Agency 
with respect to documents that are considered or relied on in the 
selection of a response action. The head of the office 
responsible for developing the document in question should assert 
the privilege. In all cases, the official asserting a privilege 
should consult with ORC. 

Public disclosure of a privileged document may result in 
waiver of the privilege, although the nature and extent of the 
waiver will depend on the privilege asserted and the 
circumstances of the disclosure. In light of the potential for 
waiver, it is important that Agency personnel not release 
potentially privileged documents to the public without consulting 
with ORC. 

peliberative Process 

The deliberative process privilege applies to pre- 
decisional, deliberative communications that express opinions, 

C I  
ti’ 
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advice, and recommendations of staff to other staff or 
management. 
free expression of opinion, suggestions and ideas among those 
formulating policy f o r  government agencies (see I'Cuidance fo r  
Assertion of Deliberative Process Privilege," 10/3/84). 

The privilege functions to encourage the honest and 

In general, if a document contains factual information 
fonning the basis for the selection of the response action, it 
should be included in the record file. 

Use of the deliberative process privilege should be balanced 
with the statutory mandate of including the public in the 
response action selection process. 
asserted if disclosure of the document will have an inhibiting 
effect on frank and open discussion among government staff and 
decisionmakers. Documents should not be withheld solely because 
they would reveal flaws in the case or information embarrassing 
to the government. Specific procedures exist for assertion of 
the deliberative process privilege, which include consulting with 
ORC 

The privilege should be 

Confidential Business Inf o m a  t'on 1 C B I L  

secrets and commercial and financial information that is subject 
to protection under 40 C . F . R .  Part 2 .  However, 5104(e)(7) of 
CERCLA greatly restricts the assertions of confidentiality a-laims 
by PRPs at CERCLA sites. 
using CBI in making response action decisions and can do so in 
most cases by using other information instead. Where the Agency 
must use C B I  in making its decision, 40 C.F.R. Part 2 and 
§104(e)(7) of CERCLA will apply and such information should be 
placed in the confidential portion of the administrative record 
file. 

The Agency must withhold from the public record trade 

The Agency should attempt to avoid 

Attorney Work Product 

This exclusion applies to documents prepared in anticipation 
of possible litigation. The work product privilege covers all 
documents prepared by an attorney or under an attorney's 
supervision, including reports prepared by a consultant or 
program employee. Litigation need not have commenced but it must 
be reasonably contemplated. 
enforcement or defensibility of a decision and are not considered 
or relied on in selecting a response action. These documents 
should not, therefore, be in the administrative record file. 

These documents generally relate to 

Attornev-Client C ommun ication 

communications made in connection with securing o r  rendering 
legal advice. 
there was an intention to keep the information confidential. 

The attorney-client privilege applies to confidential 

The privilege is limited to communications where 
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This exemption covers information about individuals 

personnel, medical, and similar files, the disclosure of 
would constitute a clearly unwarranted invasion of personal 
privacy. 
business, to be excluded from the public portion of the 
administrative record file under thio exemption. Often, 
information subject to the protection under the personal privacy 
privilege can be redacted from the document and the redacted 
version can be placed in the public portion of the record file. 

The records must pertain to an individual, and not a 

4 9 8 3 3 . 3 ~  

in 
which 

An agency is authorized to exclude from public scrutiny 
information which, if released, would harm national security or 
interfere with the government's ability to conduct foreign 
.relations. 
the PRP is a Federal agency or a contractor for a Federal agency. 
In the case of a Federal facility cleanup, an Inter-Agency 
Agreement should spell out procedures for asserting this 
privilege. 

This privilege could be particularly important where 

Conf idential Inf onnant 

confidentiality may be privileged. 
Statements obtained from witnesses who have been granted 

Information Ex emDted bv Other Statutes 

Information specifically exempted from disclosure by a 
Federal statute need not be part of the public record. The 
statute in question must leave no discretion as to the 
requirement that matters be withheld from the public or it must 
establish particular criteria for withholding or refer to 
particular types of matters to be withheld. 

I. Guidance Documents 

Guidance documents, or portions of guidance documents, that 
are considered or relied on in selecting a response action should 
be included in the administrative record file for that response 
action. Any guidance documents generated for the site fo r  which 
the record file is being compiled should be physically included 
in the record file. Certain guidance documents, however, do not 
have to be kept in the record file. Guidance documents not 
generated for the particular site for which the record is being 
compiled may be kept in a compendium of guidance documents 
maintained at a central Regional location. 

Each EPA Regional office should maintain a compendium of 
guidance documents which are frequently used in selecting 
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response actions. 
compendium of guidance documents must be available to the public, 
but only at the central Regional location. 
Record Coordinator should maintain and update the compendium of 
guidance documents. 
compendium is considered or relied on when making a response 
action decision, the index to the record file must list the 
document and indicate its location and availability. See also . 
Appendix E. 

If a guidance document is listed in a bibliography to a 
document included in the record file (e.g., listed in the 
bibliography to the RI/FS), it need not be listed again in the 
index to the record file. In this case, however, the index must 
state that documents listed as bibliographic sources might not be 
listed separately in the index. 

If a guidance document which is not included in the guidance 
compendium is considered or relied on in selecting the response 
action, the document should be physically included in the record 
file. 

As with an administrative record file, the 

The Administrative 

If a guidance document maintained in the 

J. Technical Literature 

Technical literature generated for the site at issue should 
be physically included in the administrative record file for that 
site, whether or  not it is publicly available. 

Similarly, technical literature not specifically generated 
for the site at issue which is not publicly available should also 
be included in the site-specific record file. Such documents 
include technical journals and unpublished documents that are not 
available through the Library of Congress or not circulated to 
technical libraries. 

Publicly available technical literature not generated for 
the site at issue, however, need not be located at or near the 
site or at a central Regional location if the documents are 
referenced in the index to the record file. These documents do 
not have to be physically included in the record file because 
they are already available to public. Copying such documents 
creates a significant burden to the Agency and copyright laws may 
pose additional barriers to such copying. Examples of publicly 
available technical literature include engineering manuals, 
ground-water monitoring or hydrogeology textbooks, ATSDR 
toxicological profiles, and articles from technical journals. 

Computer models and technical databases need not be 
physically included in the record file but should be referenced 
in the index to the record file. Printouts or other documents 
produced from the models and databases should be physically 
included in the record file if such documents contain information 
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K. -a1 Sources 
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or relied on in selecting the response 

Copies of statutes and regulations cited in documents 
included in the administrative record need not be included in the 
record file if they are readily available to the public. For 
example, the NCP and other regulations are easily accessible 

and the Code of since they are published in the Federal Bea istex 
Federal Regulations. 

Copies of the actual standards (statutes or regulations) 
comprising Federal and State ARARs should be physically included 
in the record file if they are not easily accessible. Also, 
other Federal and State criteria, advisories, and guidance 
documents pertinent to the site (i.e., what the Agency refers to 
as "TBCS,~* or standards **to be consideredt*), may not be easily 
accessible. If such documents are cited in an Rf/FS,  appendix to 
the RI/FS, EE/CA, or ROD, those advisories which are not readily 
available should be included in the record file. 

L. NPL Rulemaking Docket Information 

Generally, information included in the National Priorities 
List (NPL) rulemaking docket, such as the Hazard Ranking System 
(HRS) scoring package and comments received on the listing, need 
not be included in the administrative record for selection of a 
response action. The NPL docket contains infomation relevant to 
the decision to list a site, which may be irrelevant to the 
decision on response action selection. 

Documents in the NPL docket which contain sampling data or 
other factual information which was considered or relied on in 
selecting a response action should be included in the record file 
if the information is not available already in the record file. 
Such information may include early sampling data taken by parties 
other than the Agency or its contractors (e.g., a State). 

If an action is taken under CERCLA at a site with a history 
of Resource Conservation and Recovery Act (RCRA) activity, much 
of the information relating to those RCRA activities may be 
considered or relied on in making the CERCLA response action 
selection. Any relevant RCRA information, particularly 
infomation on waste management and RCRA corrective action at the 
site, should be included in the administrative record file (e.g., 
RCRA permit applications, inspection reports, RCRA Facility 
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective 
Measures Studies (CMS), or responses to RCRA information 
requests). 
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Not all pre-existlng RCRA infOmIation will be considered or 

relied on in selecting a CERCLA response action, but information 
on types of wastes, quantity of Wastes, and observations of 
potential threats gathered during RCRA investigations should be 
included if not contained elsewhere in the record file. 

N. Post-Decision Information 

In general, documents generated or received by the Agency 
after signing the response action decision document (e.g., ROD or 
Action Memorandum), should not be added to the administrative 
record file. Since the administrative record contains. the 
infomation which fonns the basis for the response selection, 
documents generated or received after selecting the response 
action are not relevant to that response decision and should not 
be included in the record file. In limited situations, however, 
the Agency must include in the record file documents generated or 
received after the decision document is signed. 

In all cases, documents generated or received after signing 
the decision document should be kept in a post-decision document 
file. This file is not part of the administrative record file 
and should be maintained at a central Regional location. 
Documents kept in the post-decision document file may be added to 
the record file in the situations described below: 

0 Where a decision document does not address or reserves a 
significant aspect of a response action decision to be made 
at a later date. For example, a decision document that does 
not resolve the type of treatment technology. In such 
cases, the Agency should continue to add documents to the 
record file which form the basis for the unaddressed portion 
of the decision. 

0 Where there is a significant change in the selected response 
action. Changes that result in a significant difference to 
a basic feature of the selected remedial action (e.g., 
timing, W s ) ,  with respect to scope, performance, or cost 
may be addressed in an explanation of significant 
differences. Under 0117(c) of CERCLA, 

"(a)fter adoption o f  a final remedial action plan - (1) if any remedial action is taken, (2) if any 
enforcement action under section 106 is taken, or 
(3) if any settlement or consent decree under 
section 106 or section 122 is entered into, and if 
such action, settlement, or decree differs in any 
significant respects from the final plan, the 
President or the State shall publish an 
explanation of the significant differences and the 
reasons such changes were made." 
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Th8 record file should includa the explanation of 
significant differences, underlying documentation for the 
response action changes, any significant comments from the 
public, and Agency responses to any significant comments. A 
formal public comment period is not required on an 
explanation of significant differences. 

0 Some changes will be so significant that they fundamentally 
alter the very nature or basis of the overall response 
action. Such changes will require an amended decision 
document. The Region will decide whether a change to a 
response action is considered a significant or a fundamental 
change for purposes of addressing the change (the "Guidance 
on Preparing Superfund Decision Documents: 
Plan and Record of Decision," OSWER Directive No. 9355.3- 
02) is expected to address this. 

The Proposed 

When the decision document is amended, the amended decision 
document, the underlying documentation, any significant 
comments from the public, and Agency responses to any 
significant comments, should be included in the record file. 
ROD amendments will require a formal public comment period. 

0 Where comments containing significant infomation are 
generated or received after the close of the public comment 
period. 
the public comment period only to the extent that the 
comments contain significant information not contained 
elsewhere in the record file which could not have been 
submitted during the public comment period and which 
substantially support the need to consider significantly 
altering the response action. Documents meeting this test 
should be included in the record file, along with the 
Agency's responses to the significant comments, whether or 
not such infomation results in a change to the selected 
decision. In this case, the comments, the underlying 
documentation, and Agency responses to such comments, should 
be included in the record file. 

The Agency must consider comments submitted after 

0 Post-decision information may also be added to the record 
file if the Agency holds public comment periods after the 
selection of the response action. The Agency may hold 
additional public comment periods or  extend the time for 
submission of public comment on any issue concerning 
response selection. 
issues for which the Agency requested additional comment. 
All significant comments submitted during such comment 
periods, along with any public notices of the comment 
period, transcripts of public meetings, and Agency responses 
to the comments, should be placed in the record file. 

Such comment should be limited to the 
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volvemen t on Federal -Lead Sites A . 1 -  Sf;ote In 

The administrative record for a Federal-lead site must 
reflect the opportunity for involvement in the selection of the 
response action afforded the particular State. 
remedial action should include documents that reflect at least 
the following State participation or the opportunity for State 
prticipation: 

The record for a 

Letter to State requesting identification of ARARs and the 
final response from State identifying ARARs (and 
certification from the State): 

0 Opportunity to comment or comments on a proposed finding or 
decision to select a remedial action not attaining a level 
or standard of control at least equivalent to a legally 
applicable or relevant and appropriate standard, 
requirement, criteria, or limitation (as mandated by 
5121(d) (4) of CERCWI); 

0 Opportunity to comment or comments on the final draft R I / F S ,  
the Proposed Plan and EPA responses to the comments; 

o Significant post-decision State comments and EPA responses 
to the comments (place in the post-decision document file 
for possible inclusion in the record file - see section 
1II.N.). 

The administrative record for a removal action should 
reflect any State participation, especially any State comments 
and EPA responses to the comments. 

The record file should only include final State comments. 
Any preliminary deliberations between the State and EPA relevant 
to the response selection need not be part of the record file if 
superseded by documentation of the State's final position. 

The governing body of an Indian tribe should be afforded the 
same treatment as a State in accordance with 4126 of CERCLA. 

volvement in State-Lead Sites A.2.  Federal In 

Where a State has been officially designated the lead agency 
f o r  a CERCLA site, the State must compile the administrative 
record for that site in accordance with §113(k) of CERCLA. Since 
EPA has ultimate responsibility for both the selection of a 
response action (EPA signs the ROD) and the record on which that 
response action is based, EPA must participate in compiling and 
maintaining the record. In such cases, EPA must assure that the 
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227 - record f i l e  forms a complete basis for the selection of the 
response action. 

State office (e.g., the State’s Central environmental agency 
office) and at or near the site. At a minimum, the State as lead 
agency also must transmit a copy of the index, RI/FS workplan, 
the RI/FS released for public ConWnt, the Proposed Plan, and any 
public comments received on the RI/FS and the Proposed Plan to 
the appropriate EPA Regional office. 
transmitted to the Agency as they are generated or received. 
Transmittal of the index will not suffice. In addition, other 
documents may be requested by EPA on a case-by-case basis. 

The State as lead agency must maintain the record file at a 

These documents should be 

The Superfund Memorandum of Agreement (SMOA), or Cooperative 
Agreement (CA), must address the administrative record 
requirements. The following language should be included in the 
SMOA or CA where the State has been officially designated the 
lead agency for a CERCLA site: 

“The State must compile and maintain the 
administrative record upon which the selection of the 
[remedial, removal] action is based. The compilation 
and maintenance of the record must be, to the extent 
feasible, in accordance with EPA guidance on the 
administrative record. The administrative record must 
be located at the State [environmental agency] office, 
and at or near the site. In addition, the State must 
submit copies of the index, the RI/FS workplan, the 
RI/FS released for public comment, the Proposed Plan, 
and any public comments received on the RI/FS and 
Proposed Plan to the EPA Regional office, as they are, 
added to the administrative record file. In addition, 
other documents may be requested by EPA on a case-by- 
case basis. The State shall comply with 5113 of CERCLA 
and any applicable regulations. EPA may require the 
retention of other documents for cost recovery 
purposes. 

The record file compiled by the State should reflect EPAls 
participation, comments, concurrence, and disagreements at the 
same stages as are required for State involvement in a Federal- 
lead site. The State must place in the record file any documents 
submitted by EPA for inclusion in the record file. 

B. Federal Facilities 

Federal agencies have the responsibility, pursuant to 
Executive Order 12580, to establish the administrative record for 
Federal facilities under their jurisdiction, custody, or control 
where using CERCLA authority for a response action. The record 
file for a Federal facility must include all documents considered 
or relied on in selecting a response action, including documents 
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submitted by EPA on the Selection of the response action. 
Federal agency must comply with all NCP (see Appendix M) and 
cERCLA requirements in Compiling and maintaining the record, 
including the minimum public participation requirements in $0113 
and 117 of CERCLA. 

The 

The Federal agency must maintain the record file at o r  near 
the site and ensure easy public access to the record file. If, 
for example, a site is a Department of Defense facility, the 
record file should be housed in a location which does not require 
military clearance for access. The Federal agency should keep a 
complete copy of the record file at a location within the Federal 
agency office comparable to an EPA Regional office. 

At NPL sites and any other site where EPA is involved in 
selecting a response action at a Federal facility, EPA must 
participate in compiling and maintaining the record. In such 
cases, EPA must assure that the record file forms a complete 
basis for the selection of the response action. At a minimum, 
the Federal agency must transmit a copy of the index, the RI/FS 
workplan, the RI/FS released for public comment, the Proposed 
Plan, and any public comments received on the RI/FS and Proposed 
Plan to the appropriate EPA Regional office. These documents 
should be transmitted to the Agency as they are generated, 
Transmittal of the index will not suffice. In addition, other 
documents may be requested by EPA on a case-by-case basis. 
Inter-Agency Agreements (IAGs) should spell out procedures for 
compiling and maintaining the record. 

C. ATSDR 

Participation in the selection of a response action by the 
Agency for Toxic Substance and Disease Registry (ATSDR) should be 
reflected in the administrative record. The record file must 
include the initial and subsequent health assessments and any 
other information EPA solicits and obtains from ATSDR which EPA 
considers or relies on in its selection of a response action. 

Draft versions of the health assessment and other draft 
documents upon which ATSDR comments should not be included in the 
record file. If, however, EPA solicits comments from ATSDR on a 
draft document such as a draft work plan o r  RI report, and 
receives formal comments from ATSDR which EPA considers or relies 
on in selecting a response action, then the document and comments 
should be included in the record file. 

In the event that the ATSDR health assessment and EPA's risk 
assessment appear inconsistent, a document explaining the 
difference should be generated and placed in the record file. 
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0. Natural Resource8 Tru8t8eS 

section 1 2 2 ( j )  (1) of CERCLA requires that the Agency give 
notice to the Natural Resources Trustee of a release or 
threatened release of any hazardous substance which may have 
resulted in damages to natural resources. The administrative 
record file must include the Agency's notice to the Natural 
Resources Trustee, and any subsequent final communications (e.g., 
a release or final report). In addition, any factual information 
provided by the Natural Resources Trustee which the Agency 
considers or relies on in selecting a response action should be 
included in the record file. 

In the event that the Natural Resources Trustee's damage 
assessment and EPA's risk assessment appear inconsistent, a 
document explaining the difference should be generated and placed 
in the record file. 
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V. DISC- 227 
The policies and procedures established in this document are 

intended solely for the guidance of employees of the U.S. 
Environmental Protection Agency. They are not intended and 
cannot be relied upon to Create any rights, substantive or 
procedural, enforceable by any party in litigation with the 
United States. 
these policies and procedures and to change them at any time 
without public notice. 

EPA reSeNeS the right to act at variance with 

V I .  FURTKER INFORXATION 

For further information concerning this memorandum, please 
contact Sven-Erik Kaiser in the Office of Waste Programs 
Enforcement at FTS (202) 475-9806. 
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V : as used in this guidance, the completed 

compilation of documents the Agency considered or relied on in 
selecting a response action. 

ive Recnrd F U  : as used in this guidance, the 
ongoing collection of documents the Agency anticipates will 
constitute the administrative record when the selection of 
response action is made. 

m: applicable or relevant and appropriate requirements (see 
§121(d) Of CERCLA). 

ATSDR: Agency for Toxic Substance and Disease Registry. 

a: cooperative agreement (entered into with a State or local 
government to transfer funds to conduct response activities). 

CBf: confidential business information. 

CERCU: Comprehensive Environmental Response, Compensation, and 
Liability Act of 1980 as amended by the Superfund Amendments and 
Reauthorization Act of 1986 (also known as Superfund). 

C.F.R.: Code of Federal Regulations. 

m: corrective measure study (RCRA corrective action document, 
equivalent to an FS). 

w: Community Relations Coordinator. 
- CRP: community relations plan. 

Qocument: as used in this guidance, includes writings, drawings, 
graphs, charts, photographs, and data compilation from which 
information can be obtained. It does not, however, include 
physical samples. 

DOJ: Department 0-f Justice. 

EE/Cq: engineering evaluation/cost analysis (removal document). 

m: United States Environmental Protection Agency. 

m: Environmental Services Division. 
EXDl anation of Sianificant D ifferenceg: post-ROD document 

’ described in 9117(c) of CERCLA. 

FOIA: Freedom of Information Act. 
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m: field sampling plan. 
tfas: Hazard Ranking System. 

227 

inter-agency agreement (made with a Federal agency). IBE: 
Aaency: the agency that provides the OSC or RPM to plan and 

National Oil and Hazardous Substances Contingency Plan, 

National Priorities List. 

$$ement a response action under the NCP. 

NCP: proposed revisions published on December 21,1988 ( 5 3  FR 5 1 3 9 4 ) .  

m: 
m: 
01Ry: EPA Office Of Information Resources Management. 

operable Unit: a discrete action that comprises an incremental 
step toward comprehensively addressing site problems (see section 
300.5 of the proposed NCP). 

- oRC: 

a: On-Scene coordinator (project manager for a removal action) 
OSWER: EPA Office of Solid Waste and Emergency Response. 

OWPE: EPA Office of Waste Programs Enforcement. 

EPA Office of Enforcement and Compliance Monitoring. 

EPA Office of Emergency and Remedial Response. 

EPA Office of Regional Counsel. 

m: preliminary assessment. 
E: potentially responsible party. 
QAPP: quality assurance project plan. 

u: remedial action. 
FCRg: 
Conservation and Recovery Act. 

the Solid Waste Disposal Act as amended by the Resource 

m: remedial design. 
RI/FS: remedial investigation/feasibility study. 

m: RCRA facility assessment (RCRA document, equivalent to a 
PA/SI). 

m: RCRA facility investigation (RCRA corrective action 
document, equivalent to an RI). 
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~ p p :  
action) 

m: 
action). 

SBp: sampling and analysis plan. 

m: Superfund Amendments and Reauthorization Act of 1986 (see 
CERCLA above). 

Record of Decision (documents the ml8CtiOn of a remedial 

remedial project manager (project manager for a remedial 

site F-: the file containing all Site documentation. 

a: site investigation. 
m: Superfund memorandum of agreement (made with a State). 
SUDDOrt Aaenc .y:  the agency that provides the support agency 
coordinator to furnish necessary data to the lead agency, review 
.response data and documents, and provide other assistance as 
requested by the lead agency. 
on decision documents. 

The support agency may also concur 
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MODEL FILE STRUCTURE 
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227 

This model file structure may be used to compile an 
administrative record file for a remedial action, a removal 
action, or a combination of both remedial and removal actions. 
If the record documents a remedial action decision, section 2 of 
the file will contain only those removal action documents which 
(a) predate the remedial record of decision and (b) are relevant 
to the selection of the remedial action. 
a removal action decision, sections 3, 4, and 5 of the file will 
contain only those remedial action documents which (a) predate 
the removal action memorandum and (b) are relevant to the 
selection of the removal action. 

If the record documents 

Justification 1s unnecessary for file categories without any 
documents. Those categories should be left out of the index. 

A document should be filed in only one category, even if it 
falls into more than one category. It may be referenced in 
another category. If necessary, additional subcategories may be 
developed to accommodate documents not falling in any of the 
defined subcategories. Avoid adding categories of miscellaneous 
documents. 

The correspondence subcategory can include comments and 
responses specific to the category. If the comments and 
responses are general in nature or address more than one 
category, they may be included in the public participation 
category. 

4 7  48 
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- INDEX (FIRST D0Cu)IENT) f 227 
1.0 SITE IDENTIPICATION 

1.1 

1.2 Notification/Site Inspection Reports 
1.3 Preliminary Assessment (PA) Report 
1.4 Site Investigation (SI) Report 
1.5 Previous Operable Unit Information 

Background - RCRA and other information 

2 . 0  REMOVAL RESPONSE 

2.1 Sampling and Analysis Plans - 

2.2 
2 . 3  

Sampling and Analysis Data/Chain of Custody Forms 
EE/CA Approval Memorandum (for non-time-critical 
remova 1 s ) 

2.4 EE/CA 
2 . 5  Action Memorandum 
2.6 Amendments to Action Memorandum 

3.0 REMEDIAL INVESTIGATION (RI) 
3.1 
3 . 2  

3 . 3  Work Plan 
3.4 RI Reports 

Sampling and Analysis Plan (SAP) 
Sampling and Analysis Data/Chain of Custody Forms 

4 . 0  FEASIBILITY STUDY (PS) 
4.1 ARAR Determinations 
4.2 FS Reports 
4.3 Proposed Plan 
4 . 4  Supplements and Revisions to the Proposed Plan 

5.0 RECORD OF DECISION (ROD) 
5.1 ROD 
5.2 Amendments to ROD 
5.3 Explanations of Significant Differences 

40 ' 
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6 . 0  STATE COORDINILTfON 
6.1 Cooperative Agreements/SMOAs 
6.2 State Certification of ARARS 

# 9 0 3 3 . 3 A  

227 

7 . 0  ENFOR- 
7.1 Enforcement History 
7.2 Endangerment Assessments 
7.3 Administrative Orders 
7.4 Consent Decrees 
7.5 Affidavits 
7.6 

7.7 Notice Letters and Responses 

Documentation of Technical Discussions with PRPs on 
Response Actions 

8 . 0  HEAlXX A S S E S S m S  

8.1 ATSDR Health Assessments 
8.2 Toxicological Profiles 

9 . 0  NATURAL RESOURCE TRUSTEES 
9.1 Notices Issued 
9.2 Findings of Fact 
9.3 Reports 

10.0 PUBLIC PARTICIPATION 
10.1 Comments and Responses 
10.2 Community Relations Plan 
10.3 Public Notice(s) (Availability of the Administrative 

Record File, Availability the Proposed Plan, Public 
Meetings) 

10.4 Public Meeting Transcripts 
10.5 Documentation of Other Public Meetings 
10.6 Fact Sheets and Press Releases 
10.7 Responsiveness Summary 
10.8 Late Comments 

4 9  
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11.0 TEOQIICAL SOURCES AND GUIDANCE -S 
11.1 EPA Headquarters Guidance 
11.2 EPA Regional Guidance 
11.3 S t a t e  Guidance 
11.4 Technical Sources 

8 9 0 3 3 . 3 A  

227 
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APPENDIX c 227 
MODEL INDEX 

Attached is an excerpt of the Index of documents included 
in the Administrative Record for the Love Canal site. The Index 
lists the documents according to the EPA file structure (category 
number). The Index in'cludes the following information fields: 

DOCUMENT NUMBER.... indicates the first and last page numbers of 
the document. Both page numbers will be the 
same for one-page documents. In this 
particular index, the document number 
consists of a three letter site code followed 
by microfilm reel and frame numbers. 

T I T L E . . . . . . . . . . . . . .  indicates the title or an enhanced 
description of the document in parentheses. 

AUTHOR............. indicates the author or primary originator 

RECIPIENT.......... indicates the addressee or primary recipient 

and the author's corporate affiliation. 

and the addressee's corporate affiliation. 

D A T E . . . . . . .  ........ indicates document date by month/day/year. 
/ / means no date was available. 

T Y P E . . . . . . . . . . . . . . .  indicates the document type. 

CATEGORY........... indicates the EPA file structure number. 

52 
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COORDINATOR 

Coordinator 
- 

The 'incumbent s e w e s  as an Administrative Record _ _ - -  
in one of the Regional offices Of the Environmental Protection 
Agency (EPA). [Each Region may want to add an introduction to 
Superfund and the Regional Office here.) 

files for CERCLA (Superfund) response action decisions. 

The incumbent is 
for Compiling and maintaining administrative record 

section 113(k) of CERCLA requires the establishment of an 
administrative record upon which the selection of a response 
action is based. Such a record is a compilation of all documents 
which the Agency considered or relied on in making its response 
action decision. Judicial review of any issues concerning the 
adequacy of any response action decision is limited to the 
administrative record. Public participation in the development 
of the record is required by law. 

Establishment of thorough and complete administrative 
records is essential to EPA's Superfund program. Administrative 
records which include public participation and withstand judicial 
scrutiny allow EPA to meet.its goals and objectives. 

The incumbent will be responsible for compiling and 
maintaining administrative records f o r  large numbers of Superfund 
sites. Each record requires coordination with many people 
including: Federal staff, State and local officials, private 
contractors, the general public and potentially responsible 
parties. Further responsibilities include deliberations over 
which materials to include in each record and requirements f o r  
dealing with privileged materials. 

1. The incumbent is responsible for compiling and maintaining 
all of the administrative records for selection of CERCLA 
response actions for a Regional office of the EPA. The 
incumbent must have complete knowledge of all rules and 
procedures governing development of the administrative 
record files. 

2. Receives and reviews all documents submitted by the Remedial 
Project Manager (RPM), On-Scene Coordinator (OSC), Office of 
Regional Counsel (ORC) and other appropriate staff for 
inclusion in the administrative record files. The incumbent 
will coordinate with staff responsible for deciding what 

5 3  54 
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- 227 documents are included in the record and will arrange for 
adding documents to the record file. 

3 .  Compiles the administrative record file for each CERCLJ4 
response action. This includes logging the receipt of each 
document, maintaining a Central master file of documents, 
redacting information from privileged documents as directed 
by ORC, maintaining any privileged portions of each record 
using Agency security measures, arranging for copying of 
documents in each record and transmitting the documents to 
appropriate repositories. 

4. Coordinates the compilation of the administrative record 
files with State and Federal agencies. This includes 
receiving records maintained by State and Federal agencies 
and notifying appropriate personnel of these records for 
their review. . 

5 .  Maintains and updates (monthly) an index of each 
administrative record file in conformance with Agency 
guide1 ines. 

6. Ensures public access to administrative record files. This 
includes notifying the public of the availability of the 
record, making the record available for public inspection, 
coordinating with personnel at the facility where the record 
is located, maintaining an adequate copying facility and 
maintaining a log of persons reviewing documents. The 
incumbent will have to respond to phone calls and visitors 
wanting information on and from the record. These functions 
will be coordinated with the Office of Public Affairs and 
Superfund Community Relations Coordinators. 

Maintains the Regional Superfund Central Library of guidance 
documents and technical references. 

7 .  

CONTROIS OVER WORK 

The incumbent works under the general supervision of the 
[Hazardous Waste Branch Chief]. An administrative record is 
reviewed and certified for litigation by a person designated by 
the Regional Administrator. 

5 4  
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227 APPENDIX E 

COMPISNDTUn OF CERCLA RESPONSE SELECHON GUIDANCE DOCWENTS 

The "Compendium of CERCLA Response Selection Guidance 
Documents" is a collection of guidance documents which are 
frequently used in the selection of a CERCLA response action. 

The following documents are the core guidance documents used 
in the CERCLA response selection process and are included in the 
Compendium. The Agency 19 preparing a more comprehensive list of 
frequently used guidance documents. 
file structure was adapted from "Selected Technical Guidance for 
Superfund Projects,'' September 1988 - OSWER Directive No. 9200.7- 
01. 

This particular list and 

SITE ASSESSMENT 

Data Quality Objectives for Remedial Response Activities: 
Development Process [EPA 540/G87-003] 

Data Quality Objectives for Remedial Response Activities: 
Example Scenario [EPA 540/G87-004] 

Design and Development of Hazardous Waste Reactivity Testing 
Protocol [NTZS P8-84-158-807] 

Guidance for Conducting Remedial Investigations and Feasibility 
Studies Under CERCLA (Interim Final) [OSWER Directive 9335.3-011 

Handbook for  Evaluating Remedial Action Technology Plans (Final 
Report, Oct. 81-Jun. 82) [NTIS PB-84-118-2491 

Handbook, Remedial Action at Waste Disposal Sites, Revised [EPA 
62 5 /  6-8 5-006 ) 

Modeling Remedial Actions at Uncontrolled Hazardous Waste Sites 
[OSWER Directive 9355.0-08] 

Test Methods for Evaluation of Solid Waste: Physical/Chemical 
Methods, 3rd Edition [GPO 955-001-00000-1] 

MONITORING AND SAMPLINJG 

Geophysical Methods for Locating Abandoned wells [NTIS PB-84-212- 
711 J 

Geophysical Techniques for Sensing Buried Wastes and Migration 
[ NTIS PB-8 4 - 198 - 4 4 9 ] 
Practical Guide f o r  Ground-water Sampling [NTIS PB-86-137-3041 

5 5  
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227 R C ~  Ground-water Monitoring Technical Enforcement Guidance 
Document [NTIS PB-87-107-7Sl) 

Sediment Sampling Quality Assurance User's Guide (NTIS p~-85-233- 
5421 

Soil Sampling Quality Assurance User's Guide [NTIS PB-84-198-621) 

-T TECHNOLOGLES 

Directory of Commercial Hazardous Waste Treatment and Recycling 
Facilities [ NTIS PB-86-178-43 11 

Guidance Document for Cleanup of Surface Tank and Drum Sites 
[NTIS PB-87-110-6721 

Guidance Manual for Research, Development, and Demonstration 
Permits Under 40 CFR, Section 270.65 [NTIS PB-86229-1921 

Handbook for Stabilization/Solidification of Hazardous Waste [EPA 
54 0/2-8 6/ 00 1 ] 

Management of Hazardous Waste Leachate [NTIS PB-81-189-3591 

Mobile Treatment Technologies for Superfund Waste [EPA 540/2-86- 
003F] 

Practical Guide - Trial Burns for Hazardous Waste Incinerators: 
Project Summary [NTIS PB-86-190-246/AS] 

Prohibition on the Placement of Bulk Liquid Hazardous Waste in 
Landfills - Statutory Interpretive Guidance [NTIS PB-86-212-2711 
Review of In-Place Treatment Techniques for Contaminated Surface 
Soils, Volume 1 Technical Evaluation [NTIS PE q-124-8811 

Review of In-Place Treatment Techniques for Contaminated Surface 
Soils, Volume 2 Background Information for In-Situ Treatment 

Systems to Accelerate in Situ Stabilization Waste Deposits [€PA 

Technology Screening Guide for Treatment of CERCLA Soils and 
Sludges [EPA 540/2-88/004] 

Treatment Technology Briefs: Alternatives to Hazardous Waste 
Landfills [ EPA 600/8-86-017) 

[NTIS PB-85-124-8891 

54 0/2-86-002 ] 

SOURCE CONTROT, - STORAGE/LAND DISPO SAC 

Systems to Accelerate in Situ Stabilization of Waste Deposits 
(EPA 540/2-86-0021 

56 
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GB~sJ~D-WATER RE-ION 

Guidance on Remedial Actions f o r  Contaminated Ground Water at 
Superfund Sites (Interim Final) [OSWER Directive 9 2 8 3 . 1 - 2  

Leachate Plume Management [NTIS PB-86-122-330) 

NT ASSFSSPWX 

Superfund Exposure Assessment Manual (Draft) [EPA 540/1-88/100] 

Superfund Public Health Evaluation Manual [EPA 540/1-86/060) 

CONSTR UCTION TECWIQ UES AND PROCEDURES 

Emergency Response Procedures for Control of Hazardous Substance 
Release [NTIS PB-64-128-7193 

Guidance Manual f o r  Minimizing Pollution From Waste Disposal 
Sites [NTIS PB-266-9051 

Guide for Decontaminating Buildings, Structures, and Equipment at 
Superfund Sites [NTIS PB-85-201-234/AS] 

Slurry Trench Construction for  Pollution Migration Control [NTIS 

Superfund Remedial Design and Remedial Action Guidance [NTIS PB- 

PB-84-177-831) 

88-1075291 

Superfund Removal Procedure Revision 1 3  [OSWER Directive 9360- 
0.0381 

PROGRAM GUIDANCE 

CERCWI Compliance With Other Environmental Statutes [OSWER 
Directive 9234.0-021 

Guidance Document for Cleanup of Surface Impoundment Sites [NTIS 
PB-67-110-6641 

Handbook, Remedial Action at Waste Disposal Sites, Revised [EPA 
625/6-85-006 1 

Superfund Federal-Lead Remedial Project Management Handbook [EPA 
54 O/G-87/ 001 ] 

Superfund State-Lead Remedial Project Management Handbook [EPA 
540/G-87/002] 

57 
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- 
Case Studies 1-23: Remedial Responses at Hazardous Waste S i t e s  
[NTIS PB-86-121-7211 

Summary Report: Remedial Response at Hazardous Waste Sites [ N T I ~  
PB-86-12 1-72 1) 

COSTS 
Costs of Remedial Response Actions at Uncontrolled Hazardous 
Waste Sites [NTIS PB-83-164-830) 

Remedial Action Costing Procedures Manual [NTIS PB-88-113-691) 

Removal Cost Management Manual [OSWER Directive 9360.0-028] 

382 
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XODEL TRANSMITTAL COVER LEZTER 

[ ~ a m e  of Contact] 
[Address 1 

8 9 0 3 3 . 3 A  

227 

Dear [Name of Contact]: 
The U . S .  Environmental Protection Agency is required by law 

This administrative record consists of infomation upon 
to establish administrative records "at or near a facility at 
i s s u e . "  
which the Agency bases its selection of response action for a 
particular Superfund site. 

BY providing the public with greater access to these 
records, it 1s our hope that they will be better equipped to 
comment constructively on site activities and to understand the 
issues relating to the selection of the response action at the 
site. 

We appreciate having the [Name of local repository] as the 
designated administrative record facility for the [Name of site] 
Superfund site. The enclosed record files, along with any future 
documents relating to technical activities at the site should be 
placed in the [Name of local repository) and be available for 
public review. 
circulating reference - it should not be removed from your 
f ac i 1 i ty . 

in answering questions posed by the public concerning 
administrative records for selection of response actions at 
Superfund sites. Please feel free to distribute this guide to 
the public. 

The record files should be treated as a non- 

Also enclosed is a fact sheet to assist you and your staff 

To ensure the receipt of the administrative record file, I 
would appreciate your completion of the attached Document 
Transmittal Acknowledgment form. Please return this form in the 
enclosed self-addressed, stamped envelope. 

Again, I would like to thank you for your cooperation with 
the U.S. EPA in serving as a Field Repository. If you have any 
questions or comments, please contact [Name of EPA contact] at 
[Phone No.]. 

Sincerely, 

[Name J 
Administrative Record Coordinator 
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APPENDIX G 227 

From: [Regional Office Address] 

To: [Field Repository Address] 

I acknowledge that I have received the following documents from 
the U.S. EPA Region Office, pertaining to [Site Name) 
Superfund site. 

. Administrative Record Name - rSite Na me 1 

Administrative Record Document Numbers - 

Signed 

Date 

Please return this form to: [Regional Office Address] 

6 0  
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APPENDIX H 

FACT SHEET 

Winistrative Records in Local Remsitories 

The '(administrative record" is the collection of documents 
which form the basis for the selection of a response action at a 
Superfund site. 
Environmental Response, Compensation, and Liability Act, as 
amended by the Superfund Amendments and Reauthorization Act 
(cERCLA),  EPA is required to establish an administrative record 
f o r  every Superfund response action and to make a copy of the 
administrative record available at or near the site. 

Under section 113(k) of the Comprehensive 

The administrative record file must be reasonably available 
The record file 

This 
for public review during normal business hours. 
should be treated as a non-circulating reference document. 
will allow the public greater access to the volumes and also 
minimize the risk of loss o r  damage. 
any documents contained in the record file, according to the 
photocopying procedures at the local repository. 

Individuals may photocopy 

The documents in the administrative record file may become 
damaged or lost during use. 
manager should contact the EPA Regional Office for replacements. 
Documents may be added to the record file as the site work 
progresses. Periodically, EPA may send supplemental volumes and 
indexes directly to the local repository. These supplements 
should be placed with the initial record file. 

If this occurs, the local repository 

The administrative record file will be maintained at the 
local repository until further notice. 
maintenance of the record file should be directed to the EPA 
Regional Office. 

Questions regarding the 

The Agency welcomes comments at any time on documents 
contained in the administrative record file. Please send any 
such comments to [name and address]. The Agency may hold formal 
public comment periods at certain stages of response process. 
The public is urged to use these formal review periods to submit 
their comments. 

For further information on the administrative record file, 
contact [name and phone no. of Administrative Record 
Coordinator]. 
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APPENDIX I 

MODEL NOTICE OF PUBLIC AVAIIABILITY 
t10 -4, 

/'fi 

\=,; *'( w r c  

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
ANNOUNCES THE AVAILABILITY OF THE 

ADMINISTRATIVE RECORD 
XYZ SITE, [Locality, State] 

227 

The U.S. Environmental Proteetion Agency (EPA) announces the 
availability for public review of files comprising the 
administrative record for the selection of the [remedial, 
removal] action at the XYZ site, [Locality, State]. EPA seeks to 
inform the public of the availability of the record file at this 
repository and to encourage the public to comment on documents as 
they are placed in the record file. 

The administrative record file includes documents which form 
the basis for the selection of a [remedial, removal] action at 
this site. Documents now in the record files include 
[preliminary assessment and site investigation reports, validated 
sampling data, RI/FS workplan, and the community relations plan]. 
Other documents will be added to the record files as site work 
progresses. These additional documents may include, but are not 
limited to, the R I / F S  report, other technical repofis, additional 
validated sampling data, comments and new data submitted by 
interested persons, and EPA responses to significant comments. 

The administrative record file is available for review 
during normal business hours at: 

[Repository Name] and U.S.EPA - Region Z 
[Address ar,c! Phone # ;  [Address and Phone # ]  

Additional-information is available at the following locations: 

Verified sampling data - Contract laboratory , 
and documentation [Address and Phone # J 

Guidance documents and - EPA-Region 2 
technical literature [Address and Phone #] 

Written comments on the administrative record should be sent to: 

[Name], Office of Public Affairs 
U.S. EPA - Region 2 
(Address and Phone # ]  
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APPENDIX J 

XICROPOW APPROVAL KD4ORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

1 9 8 3 3 . 3 A  

227 

Microfi lming t h e  Admin i s t r a t ive  Record 

O f f i c e  of Information Resources Management 

Asa R .  F r o s t ,  J r . ,  D i r e c t o r  
OSWER Information Management S t a f f  

1 -  Edward J .  Hanley, D i r e c t o r  e-- '7 \ 

1' 

In accordance w i t h  E P A  Records Management Manual, Chapter  6 ,  
d a t e d  7 / 1 3 / 8 4 ,  I approve OSWER's r e q u e s t  f o r  a n  
a d m i n i s t r a t i v e  r eco rd  micrographic  system for r eg iona l  
hazardous was te  management programs. 

The f e a s i b i l i t y  s t u d y  prepared f o r  OWPE, 
"Assessment o t  t h e  S u i t a b i l i t y  and C o s t s  of A l t e r n a t i v e s  f o r  
the A d m i n i s t r a t i v e  Record" ( June  3 0 ,  19881 ,  s a t i s f a c t o r i l y  
docments  and j u s t i f i e s  t h e  need f o r  conve r t ing  the  
a d m i n i s t r a t i v e  r eco rd  t o  microform. I n  p a r t i c u l a r ,  t h e  
requirement under  SARA t o  make t h e  a d m i n i s t r a t i v e  record  
publ ic ly  a v a i l a b l e  a t  or near  each hazardous waste s i t e  
makes microform a c o s t - e f f e c t i v e  s t o r a g e  medium, 

Please inform each  r e g i o n a l  hazardous waste  p rogram of  my 
approval o f  OSWER's r e q u e s t  a n d  of  t h e  need t o  comply w i t h  
the remaining p r o v i s i o n s  of  Chapter 6 o f  t h e  EPA Records 
Hanual shou ld  t h e  r e g i o n  proceed w i t h  implementing an 
a d m i n i s t r a t i v e  r eco rd  micrographic  system. 

e n t i t l e d  

cc:  SIRHOs,  Region 1 - X 
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APPENDIX It 

MODEL CERTIFICATION 
227 

IN THE [NAME OF COURT] 

UNITED STATES OF AMERICA, 

Plaintiff, 

V. 

[NAMES OF DEFENDANTS] 

Defendants, 
NO. [number] 

V. 

[NAMES OF THIRD PARTY 
DEFENDANTS] 

Third Party Defendants 

CIVIL ACTION 

CERTIFICATION OF DOCUMENTS 
COMPRI SING THE ADMINI STRATI- RECQRQ 

The United States Environmental Protection Agency (EPA) 
hereby certifies that the attached documents constitute the 
administrative record for selection of response actions under the 
Comprehensive Environmental Response Compensation and Liability 
Act or 1980, as amended, for the [name of site) site in [City or 
County], [State]. 

By the United States Environmental Protection Agency: 

In witness whereof I have 
subscribed my name this day of 

, 19- in rcitvl 

r sianatur el 
rtvaed name 
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c o n s i d e d  d nlerant freton m 
selecM( the nrponw urd thrl 
intrnrted pucirr havo koa p e n  
rdrqurtr  notice rad ur 0pp-V to 
prniciprte in that rrlrction 

1. ludicid rcvicw. Socuon llJ(il(1) of 

any isruer c o n c e w  thr adqurcy  of 
m y  nrponrr action rhrll be h t e d  to 
tho ad~ninisttativo ncord. Section 
113(j](2] provides h a t  thr couft shall 
uphold the selection of r response 
action unless ttr objecting p iny  can 
demonsuate. bored on tho 
adrmnratrrtive :ear& chat th8 decirion 
was arbitrary and upricioua. or 
othenuiw not $ accordance with law. 
Thezo statutory provisions cod& well- 
establirhed pnnciplea of rdmirirtrrtive 
law conccrnuq the applicable a tandud 
and acope of review for inform01 agency 
rctioiu. The legrslative history of 
section 113 demonatrater that it is 
intended to clarify and c o d -  the 
applicabdity of these adminiruative law 
principles to aRQA response 
selection. (See S. Rep. Sell. 99!b Cong.. 
1st Sera. 57 (1985); H.R Rep. 9%!53.99rh 
Cong.. 1st %sa. 82 (1985); Cong. Rec. ti 
1106) (daily e d  Dec 5.lseS)). 

Limitlng judicial review of the 
selection of a response action to the 
adrmnistmtive record enmres that 
litigation on the aeiection of the 
response action focuser on the selection 
in light of the dormation available to 
the decisionmaker at the time the 
response was s e k t t d  Judicial review 
limited to the ednunisertive record 
contnburcr to the ovcmhelmvyl public 
interest in effecting the cxpe&tiour 
cleanup of potentially health- m d  
envirorment-karenrng hazardous 
waste sites and e n a m  that all 
interested penons may participate 
equally in the rdrmnueative 
t;;k;i~mJing procesr. 7ne prir.d;d 
effcct of limiting judicial review to the 
adrunrstrative record is that courts will 
cot engage in de novo fact-fin- 
during their d e w  of a challenge to the 
decision to sded 8 certain rcsponre. 
Thua record review of 8rponse 
selection decisions would mean that 
persona challenging the tesponre 
decision could aot deposo. examine or 
mar-examine on-scene coordinaton 
(OSCs). remedial pmjcct manager, 
M f r ) .  government conaultints. or 
decisionmaken with respect to the 
response deciaion or engage in any other 
discovery activities. Also. the imponition 
of long and costly trial-type pro:ed-s 
in scc:ion 108 actions would peally 
de!ay response. 

9, A biic oart1cipo:ion. Sec:icns 
ll?tkl:2: (.4! ar,d IB! of CERCLA rcauirr! 
the :rerculgs!!un of rquiatl3Es 
establishing procedures lor the 

provlder h a t  judicial review of 

putioprdon of i a t m r t d  p r n ~ ~  in tho 
devrlopmrnl of h e  rdrmrurUaUv0 
record. Pvliciprtiaa by ratmrtod 
penon* w h e n  rpproprirtr. WrU onsum 
that EPA h r r  conridand tho concern of 
tho public i n c l u m  potontially 
responaiblr p d 8 #  (MI. In Celectfn( 
the msponae action- In addition for 
pwoaoa  of rdrmnirmttvr urd judicial 
r e v i o r .  the rdminirtntivr w o r d  can 
contain documents that renoct the v i e w  
of the public including PRPI m d  thorr 
not party to any judicial proceeding. 
c o n c e m q  the selection of r rerponse 
action. 

For remedid actions, arctloo 
113(k):Z)(B) of CERQA rrtrblirber the 
followuq a h h u m  pmcedurer for 
public puriaprtion: 

L Notio  to potentially affected 
penona m d  the public accompanied by 
r brief malyair of the plan md 
alternative plana that wem considered: 
ii. A rearonrble oppomvrity to 

comment and provido information 
regarding the pion: 

iii. An opportunity for r public 
meeting ii tho aifecttd ma. in 
rccordance with section ¶¶7(a)(2) of 
( = E R a A  

iv. A rerpoase to each of tho 
significpnt comment+ criticirma. md 
new data rubmittad in written or oral 
presentations: and 

v. A statement of the barir and 
purpose of the aelected action. 

Tbcre mquirementr are wtur l ly  the 
r a m  rr those required by aection 117 of 
CERQA concerning public participation 
for remedial actions. Thrse public 
participation requiremenu M propored 
for codification today in 4 a.430 of 
Subpart E of the NCP. Subpan I r x p m d r  
on the public pamupation mquiramentr 
ofSul2palt E. 

'hc natura of removal rcticra 
often involver the need for prompt 
action the p tocedwr  proposed today 
for puNic participrtion in removal 
actions ur quitr M e r e n t  fmm thore for 
remedial action,. Removal authority 
allows the lerd agency to move quickly 
in rituatioM where prompt lerd agency 
action is wananted Secdon 113(k)(2)(AJ 
of CER- requirar that there ba 
"appmFriata" participation of interested 
persona in tho development of the 
admmsoative record rupporung 
reaoval rctionr. The legislative hirtory 
of Ihlc tecYon rtates that these public 
partlcipation requirement, "am not 
ktended lo hamper emergency removd 
sc5onr. Nonethelera. h e  Administra!or 
ia dmcted to develop appropriate 
purticqation procedures for nmovzl 
actions and should follow these 
rtarrrrenen:s to me maxmum extent 
pmcticable." (H.R. Rep. 89-253. Mth 

2 2 

.r . --.. 

C6 
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seu.  ISL C L  PIlbLc 
0artic:paIim for m a l  
actionr are h d  m t m.Wd of 
t5day.~  p m p o d  r+aoona. Additional 
public p . r W P O a 0  F d - 8  the 
deveiopmant d m uinunirurave recod 
for a nmavd a- m addrerred rn 

1oo.uo. TAe pubiic pamcipatton 
procedares am dcrisnad to ensum M 
appropnatc L v d  of public rnvolvement 
for removal u a o n s  wthout causing 
L?neces+uy dday. Ln general. w l w e  
there 11 
before the a e h n  cf a removal action. 
the Iecd agency wi;l do so. Public 
ponicipabcin prwrdurer for removal 
acuons UI '. m p a r e r  CkT8il 
telcw. 
B. Current Record Requimmenta 

bct ioa  lU(k)[:)iC) o! cEF;CIA 6:ites 
that until rtgulationa an the 
participation of interested penons in the 
development of the administrative 
record are promu1gated:the 
adminisfrrtive record shall c x u i t t  of all 
itemr developed and received pursuant 
to Current F d u r e s  for rclection of the 
response retun. including procedures 
for the participation of interested p b a e s  
and the public. Current procedures on 
public participation in the selection of 
respanre rmns ,icin=!t t n  extensive 
communiv rrl~tmns m r n  through 
which interested penom ham mhcc of 
infonnation t h q h  noticen in local 
newspapen. c~mmunity relamna 
mailings. poMic meetings. and lettcn. 
includrnp notice ktten to potentially 
responsible p e t s .  An adequate record 
rhould be compiled an4 maintained 
through use of w e n t  procedwr for 
rites w h m  thc remedial investigation or 
removal action b r  already b q u n  prim 
to promulgabwn of these regdatioru. 
There propored admuustratiw record 
requirerncntr build upon and :onna!ize 
exir:;ng procedurer for the exchange of 
information on the wlectioa cf a 
resoome actlon 
The cutoff date for the appliability of 

these regulrtionr is based on when the 
adminrrtmtne record file m w t  f m t  k 
made avaiiable under these rrgulrtionr. 
The lead apmcy may not be able to fully 
comply mth r r d a t i o n r  concemmg 
compilation of me record which 13 
promulgated after a m o d  bas already 
been compiled and made available at or 
near a rite Thus. at such miter. the lead 
sgency will camply with these 
regulationr to the extent practiable. 
C. Summary of Kew Subpart I 

1. Estoblishmcnt of an odmbristmtivs 
r ~ o d  (4 3110.800). A8 explained e6rlier. 
rection l i 3 ( k )  requuer tne crtsblirhment 
of an sdniairtrauve record coruislrne of 
t i l *  documcnu that form the beria for 

to m h t  public comment 

h e  relrcaoo oi a nrponae action. An 
r b m r u a t w e  record i s  tne rompliarion 
of documenu considend or relied on by 
the a p n c y  UI making a deurion: m thir 
case. the releuion of the response 
actmn far the rite. Proposed 4 300.6Wta) 
codifiw th ia  strtutoy provision and 
provider that rucb rrtrblirhment is the 
responc%i!ity of the lead agency. The 
regulation also uses the term 
"administrative record file" to refer to 
documenn which the lead agency 
rnt~ciprtcr w d  be inuuded ui the 
sikinistrative record when the decision 
on rrrpome action selection is  m a d s  
The rdminiraative record file containr a 
body of documents wbch increaser es 
d o m e n u  are added and does not 
necessarily constitute the frnal 
ad%y:strative record. 

The term "documents." also w e d  LII 
the preamble and proposed regulations. 
is intended to be very broad. It induder 
writmgs. drawinas. graphs. cham. 
photographs. and data compilationr 
from which idonnation can be obtained 
It does not include physical camplea. 

Section 3OO.m(b) addresser 
administrative records for Federal 
facilities. Executive Order l2580 
authorkes Federal agencies to establish 
the adrmnistative record for selection 
of response actions for Federal facilitier 
under their jurisdxtion. atstody. or 
control. =A. however. is required lo 
promulgate regulations e s t a b l i s h  
procedures far the parttcipe tion of 
interested parties in the development of 
the record. Federal ageodes must 
compile and maintain recordr a i  
requuad by this rubpan, ar T i d y  
promdgated. Section 3W.800(b) r k o  
c!arifies that although the Federal 
agency u nrporuible for c o m p h g  and 
mactaining the a c l n u u a m ~ v e  record. 
EPA may h s b  documents which the 
Federal y e n q  ia to place in the 
admiarrtrative record file to ensure that 
the rdmmraative record kdudes  d 
locumenu whch form the'buis for the 
releetion of the respotsr rchon 

Section jOo.W(b)(Z] prov:des that 
when EPA [or the Luted States Coast 
Guard WSCC;: is lire lead agency at a 
Federal faulity. EPA (2r USCC) aha1 
cocpile and maintain t!!e record. 
Executive Order 12580 ddineater care8 
in whch EPA (or USCCl M the lead 
r g e n q .  D A  ir tbc lead agency. for 
example. at Federal facilities c o n d u c t q  
on-rite emergency removal I C ~ O I U  
(orbet than at DOD or DOE FaciliLes). 
Tne USCC can be the l e d  agency at. .- . 
Federal faciiities with on-rite emegency 
removai action, ID the coastal zone. 

Section 3W.&XJ[b)(3) requires that 
when EPA ir invoived in the rclccuon of 
a rzspome r:tion at a Federal facility oa 

VI. SPL h e  Fads r i  igency snwi 
z~o\.& EPA w i b  a copv of 
documents included in the 
rommistlativr record file. the R1;FS 
workplan. the RI/n nlersed for public 
conment. the proposed plan. any public 
comments received on the RUFS and 
propored plan. and any other docummu 
requested by EPA on a cascty-case 
barn. EPA is involved in the selection of 
a response action when i t  is join:ly 
nelectiq the response action w:th the 
Fedend rpncy. as delineated in.  
Executive Order 12W. Such joint 
selecbon occun. for example. for all 
remedial actions at Federal facilities on 
the .WL In such carer. EPA must be 
sufficiently familiar with the contents of 
the admrnirtrative record to be able to 
relect i o d y  the rerponre action. 

iPA considered othtr optiom for 
involvet%ent in the development of the 
administrative record for Federal 
facilities. ruch as penodic visits to the 
Federal facility to review thc 
adrmniurative record t l e  as i t  is 
compiled, receipt of the en:ire contenu 
of the record file for a!! STL sites. and 
receipt of the entire contefits of the 
record We for all response actions at dl 
Federal facilties. EPA has tentatively 
rejected these opt- a; being overly 
burdensome. EP.1 b&rvcr that the 
preferred option & x s  amugh 
flexibility for EP.4 to cnsurc that the 
response acuon selected by the Federal 
agency adequately accosts for the 
c o o c e m  of the public ir consistent with 
response actron selection at non-Federal 
facilities and allows EPPA !o be 
rufficienlly involved in the decision 
when it is jomtly selectmg the response 
actim. EPA rolicits comment8 on 
alternative procedures for EPA'r 
involvement in the development of the 
rdminisvattvr record for Federal 
facilities. 

Section 300 eoO(c) rpecfies that i t  is 
the responsibility of the State to compile 
and maintain rdmmstrative records at 
a State-lead site. Section 3OO.eoO(c) 
applies only if EPA rind the State 
formally designate the State as t!!e lead 
ageccy for a rite as specdied in Subpart 
A under the definition of lead egency. 
The requirements for State-lead sites are 
a d a t  to tborc for Federal agencies 
comp&q adrmnistmtive records for 
Federal fauliucs at which EPA ir 
involved in the selecuon of the responre 
action EPA is proposing that the State 
provide EPA commencing at the time 
the administrative record file u fint 
made available to the public with the 
index of documents included in the 
admrmruetive record file. Tbe isrucs 
relatlng to tb requirement u e  aimiar 
to those oulkncd above for Fedcral 

in&\ or 
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m h f n N l t e p u b k p u t l ~ c i  
procodunr ftx mmodial acuonr 0~-4 
in sa&m 1¶3tk1(2)@1 mb 117 d thr 
statute md bc\psad euhr io 
p r e a m b .  however. ur appliublr to 
any h o d  of Dausion (ROD) u g d  
after Octokr 17.1986. L!e da:r that. LD 
general. th. rmudrcrnu to 
took dfwt 

C ! ~ J ~ X J ~ S .  ir, hose not undecrirm 
pursuant to soctionr 13L 1Ca oc ui d 
C t R U  Urdu t k a  F:ODOmL such 
cleanups need 1ot comply with C o r  

Seccon i m . a ~ ~ ( d )  does kot m q u r  rtut 
Stat. rc5aoorfor cost rocovary rrndrr 

used only its o m  u r h l i e s  la conduct 

r u b g a n  K a Stata ia r c r h g  ta meai'es 
cotis from tmpoUhIe  p u t u s  under 
r e d i m  107 of =CIA. EPA my w d  
to require k a t  S h t u  compiy wih th;r 
subpart to expedite iudkid  pmceedLqs 
in such circumstances. EPAraliau 
c o m e n u  on whather these reguIatiou 
rhould ippIy to hose aibatiotu. 

f Locatim ofthe adolljuitmtjre 
rrrcoid (f JW.&A... Section 113@)[11 of 
CERC'iX requires that"the 
adminisuativr record shall be available 
to tk public R or near the f a d @  at 
issue. zhc Resident sku may place 
dupliczter of the .dmurisuatin record 
at any other location." EPA prPpO8es to 
require that t3c a&mznrfrative record 
fi!e generally be locaQd in two places. 
Fint. as provided b y  dle statute. the 
record file &an be located a t  m near the 
facrliv at W e .  r o  d o r m  to the 
tenainology of the res uf the NB. the 
tern "site" wll be u r d  h t)tir subpart 
as r mbstitutt for the twm 'faaLtp" 
uoed in ?he sntuce.) 
In addition. EPA tht the 

rdrmnirmtive record f l t  k iuutted at 
an office dtha lead agency m othct 
centmi loa- Examples of ccnW 
10aci0~ wlvb an =A Repond 
Office. an mA field officr. 8 Fdml 
agency equivalent to an EPA R d o n e l  
office. or, for S a t e  l e d  mtm a Staff 
environmmtd a m q  d f h .  EPA - 
c o n a i d e d  m a w  the ~ m U d  lot%iOn 
regovameat cpdoaal  but urndudad that 
the I u d  agency hr mom control O V C ~  
&a mainrmurr;. o f  th8 nocesw 
d o c m e n u  at the c r n ~ l l # ~ t f O ~  thm 
at or n e u  tho #It& k d.#abd bdw- 
the 6huornrar tluu* b d d  amin 
a copy of must of the dncermuz~ 
h&&d rh, adnnnrralbV0 nCad 
fi!e at Lh c r r d  locatio% 

location zmst c o w  ail d o w e n u  
which am uart of the a d r k i s t n 5 r e  
recojQ except c m a a  \~r3ae 
data. quJIty conbci mid @tY 

Subput I Qcr no4 apply to thud puty 

I w I X l b V 8  RCOrd f8qUlfe-U. 

8 8 ~ ~ ~ 0  iQI of CERCLk whom th. *t. 

a fesporur rctioa. CQInply mth this 

Under I 300.805, tbr file a l  the e n d  

. C 8  
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data rummay rneru ana an quite 
v-:iz.inous. doc-menta tlon of qualiv 
assurance rnd quality conml  which is 
r.onnaiiy rummarired in the ?8m8dld 
1 ~ v a s : i ~ a  tion / feas:bility atudv IN I FS). 
and chain of custody forma. There types 
of documen:s may be rtomd in the EPA 
Regional ofke.  contract laboratory 
Of;'iC8 that condxted the testing. State 
env::onmental agency office. or 
eisevrhere. as rppropnotr. 

p idance  documents not generated for 
the prmcular rite for which an 
~dmmrrua t ive  record ir being compiled 
moy be maintamed in a !ibrav at tne 
central location The guidancr 
documenu need not cre in each rite- 
specific admiaisoative record file at the 
central location or at or neu the site at 
issue. u A  anticioater thaf each EPA 
Regrond office will maintain a central 
library of guidance documenu which 
are frequenrly cited as a barir for 
s e l e c t q  a retpcnse action. This 
approach e h a t e r  the need for 
reproducing copier of the rame 
document for each rite record. The :em 
FJidancc document includer irrur- 
specfie policy memoranda as well a8 
formal guidance documenu. Exampler 
of ruch guidance document8 and issuc- 
rpecific memoranda indudc the RI/FS 
guidance documezt. guidance on nak/ 
exposure asscsrmentr. p idance  on 
applicable or relevant and appropriate 
requirementi. memoranda on m a m u m  
coztamnant levelr. and guidance on 
:esting for rpecific contaminnnu. 

Ccidance documentr and nemorandr 
whch  u e  generated for a pardcular rite 
muat be placed ia the rite-rpeufic 
odn in i s~ r t ive  record We. (For example 
a document on dioxin contaminanon at 
XYZ rite must be placed in the XYZ rite 
specific admuurtrative record fie. If it ir 
also wed aa a guidance document on 
the deanup of dioxin at other riter. It 
mey be located only in the unud 
iibrary rather than physically in the 
adxinirtrrtive rccord 61s at those other 
riter.) The c a n e d  library of @dance 
documents wlll be rvailrblr to tho 
publie 

EPA proposes in f 300.805(c) that 
publiciy available techniul l i t c r a m  
not generated for a rite at irrue need not 
be !owed  at or new the rite at irrue. in 
the central library of p idance  
documcntr or in the ritespecific 
admairtrative record file. provided that 
it ir listed in the index to the 
a h r t r a t i v e  mcord Copynght lawr 
may b u  the copy iq  of rhere~materialr 
without rpecihc approvrlr. EPA 
believes that expendmg Superfund 
msourr~a on obtairung copier of 
publicly availabie technical literature 18 

Scctioa 300.805(b) provides that 

1 aecisionmrkrr. inciucing aote  m,lrd 
c?.r)n by tile cec:stonmker i3 s, ,. 
the response ac:lon. 

I t  anould be noted that document, 
coastiruting the adminiruatlve ncod 
ior tclection of response action ,,,, 
only 4 subset of donunmtr that &e lrrd 
agency may have cornpiled *r.& mprg 
to a particular rite. The lead agency 
riro have general files conris:ing 
documer.tr re le~ant  to ot!!er aspect, cf 
site. 

Section 300.810 discusses pnera!lg 
what rhould be coctained in the 
adrmnis;-ative nccrd  file for rasponre 
relaction and what ahodd be excluded. 
Section MO.mo[a) rtatca that it rhouid 
contain factual informaclon: data: 
analysir of the factual information and 
data: guidance documents: technical 
literature: ritespecific policy 
rncmoranda: documntr received. 
published or made available to the 
public under It 300.81s and 300.8~0 of 
thrr rub;rart decision documents: and 
enforcement orders. Ln additioa an 
kdex lis- the documents contained ip 
the administrative record file should bc 
icclucied at the beginr2n.g of the recod 
fib. 

The following is a list of documents 
which typically. but not in all cases. 
should be p a n  of the administrative 
record for relection of Y remedial or 
removal action. (For p u p o m  of this 
tubput. UI N/FS rhould be inc!uded as 
a component of a remcQal action 
record.) OnIy documents within each 
category which form a basir for 
relectlng the responre action will be 
part of h e  record [i.e.. although 
cornspondence ir listed under pubiic 
PdrtiCIprtiOh conerpondence on 
1i;bility irruer u not part of the record). 
This list ir intended to be illustrative. 
but not necerrarily required at en& site 
or complete. 

Adminitvotive Record 

c::np 

i. Contents of Runwdial.4:tion 

(a) Factual Infomation/h:o. 
Samphg  plan 
Validated ramplinp and anidpis dzta 
Chain of custody forms. 
Rolect plan or program rlen IQAPP). 
Pnkrmnary a8resrfzcnt report. 
site investigation re2ort. 
Inspection reports. 
F1,TS hnd worxplan 
h e n b e n t s  to final Rl/FS workplan. 
Sl;mmary of remedial action 

alternativcr (used in conjunction with 
early rpecial notice letters). 

nata mummay rhectr. 
RI/FS. 
Technrul r tudm. 
Facmal infometion rubmitted by the 

public. including PW8. 
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nct appropnatr. hampies  of pubiiciy 
avaiirbic I C C k ! C d I  !itcrrtcrc itciait? 
widclv used enpneenng handbookr on 
ground-water monitonng. and rnitler 
from trcnnicsl ioumrlr. which an 
readily available in technical libraries. 
E e  index must liz: these documents 
reparatelv and rndicatr donnrtion on 
theu avriirbility. or. ;he literatiire may 
already be cited in a document included 
In the record. 

Teckmcrl literature. hcwever. which 
is aot gcnera!!y available rhould be 
included in the rite-spe66c 
administrative record EIe. Becaure t!eae 
doccmenu are by definition not easily 
obtainable. they rhould not rin.ply be 
indexed. They generolly will not be used 
for many rites: therefore. it ir alro not 
approoriate to include them in the 
central library of guidance documents. 
The library should be reserved for 
dccuner.!s which are frcquently used to 
select response actions. Examples of 
technical literetux not generally 
avai!able inciude article8 from technrcal 
journalr or unpublished documents not 
availabie through the Library of 
Congress or not circulated to techical 
libraries. 

Section 3m.80S(d) provides that 
documents included in the confidential 
portion of the ad!nis'Jative record file 
shall be located only in the central 
location Since the public cannot review 
the confidential and privileged 
infonnatiou. there ir no reason to 
require that r;rch information be 
maintained at or near the rite. 

EPA ir proposing in t 300.803(b)[5) 
tha t  for rearoar of achrus t ra lve  
feasibility. an admmstrative record file 
for emergency removal actions where 
on-rite activities cease w i h  30 dry8 of 
initiation need only be available for 
pub& inrprct~on at the central loutton. 
Emergencies are thora actionr with little 
or ao load rime and generally of very 
thort duration-for example. a byhway 
rpill. The benefita oi pir'cing the record 
file at or near the rite M outweighed by 
h e  rdmuurtrative burden on the 
response to ruth emergcnciet h-nere 
feasible. I notice may be placed at the 
rite cxplaming that the admLvrtrative 
record file wdl be available for public 
inspection at the EPA Repam1 office (or 
cther central location). 

3. Contents of the administrative 
record (§ 300.610). The a h r t n t i v e  
record under aection l l J ( k )  conrirtr of 
documents whicb form the barir for the 
relection of a rerponra action at r 
particular rite. In determining which 
docymenu form the barir for the 
response action Le, what conrtituter a 
complete record. the lead agency rhell 
include all documentr considered by the 

68 €9 
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privilrgod documents mJude. but are 
not lirmted to. docamants rubica to 
at:orney-client prinhge an4 attorney 
work product e d u s i o ~  documrnu 
rubject to deliheritivr proccso privilrgt. 
and enformnext renritiva donnotioh 
Corricn law and o Q a  privileges mav 
h swertrd 

An arrcnjon of coniideatia!ity of 
infmnsbcn does not t.ccmar!:- 
ellminaie h e  neea ID make r u c i  
i;:!;:zz-:;x 7zi: c.f ihe ~Ln!ris=.2~r.e  
rcw;d. 2 ;oniidzntia; miarmor;.m 
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f-:-lr a basis !or the se1cc:iOa C i  a 
mrponse actron is not included in any 
3:ner d o m e n !  in the. adanittrotive 
r-cord. that donnation must be pan of 
;he adminiiuatw ncord. %coon 
sm.eio(d) nqulres that *ha information. 
to. the extent feasible. must be 
rwunanred  in such a manner aa to 
make it bsclosable to the public and 
placed in the a h n i s t r a t w e  record file. 
f f  it is not feasible to summarize the 
lr.,Foma!ion in a releasable ma;uler. e.& 
when the privilege applies directly to the 
;;lfc.mation which forms a basis for the 
srlection of the response action. such as 
confidential business dormation. the 
documents must be maintained by the 
lead agency in a con!!dential portion of 
the admrnirtrative record file. F e s e  
documents may be reviewed in camera 
ia any silbsequent iudicial ?roccedi?=.? 
The index to the admustrative record 
must list the confidential or privileged 
document even though the document 
\*;ill not be availabie for public 
Lispection. Whether or not the 
idonnation can be summanred in a 
releasable manner. the actual docwnect 
containing confidential or privileged 
material must be inclcded in the 
confidential portron of the 
administrative record file. In light of the 
riaturc o! the information Lq the RIiFS 
and  underl!ing documents and the !act 
i ia t  contamination levels are generally 
not privileged this 18 not expected to 
cccur frequently. 

104[e](7) of CERclA g!overns the extent 
to which information may be claimed 
confidential by persons required to 
provide infomation -der that sccrion. 
\"hex confiden!ial business 
infomation is claimed. EPA will 
proceed according to regulations set 
forth in 40 CFR Part 2. 

4. Admi.?:?:st.-ztivc k c a d  f:r a 
remedial ocrlon ($300.6:5]. Section 
300.8lSia) provides tho! the documents 
included in the administrative record 
f i e  for B remedial action s h d  be 
avaiiable for public inspection at the 
commencement of the remedial 
invtstipation phase. G n e i l y .  the 
commencement of the remedid 
imwtigation phase occurs when the 
find M/FS work plan is a\*ailablc. The 
reylations do Eot specify when the 
remedial investigation phase 
commences because this may be a site- 
specific determination. EPA solicits 
comments on whether the regulation 
should specify ir; greater detail when the 
lead agency murt make the 
edministratJve record file for a remedial 
action available for public, ~nspection. 
The file at that time should contain the 
dccuments which will form A basis for 

. 

11 should be noted that section 

',ic aeicc!:c? ;! : h ~  :e91io-w ZC;.!!~. 
prnented or received through the date 
when 4 e  rClr~r.is '~auve n;ord S a  u 
first mad: available. Docmenu 
genanlly avaihble when the RJ/FS 
wcrk p l u  is  approved indude a 
pte lmmuy assesmeat npon site 
rnrpectron npon h a  Rl/FS work plan. 
underlyrnl inspection nporta. and tho 
community nlations p l u ~  From that 
time until the ROD ir s i p d  (except as 
provided in 300.82% described below) 
documents which form the basis for the 
selection of the remedal action. shall be 
added as generated or received to !be 
admwsrrative record file. 

The lead agency may establish a 
system rllowurg for periodic review of 
documem w h e n  there are questions as 
to whether the documents must be 
i:.-Iiwhl ir, &e a b j g t a t i v e  
file. Quutrrly or monthly updates of the 
acirnuusaative n c o A  El8 may be 
appropriate in given situations .ad 
a l low tire h a d  agency to ~ ~ l p 8  data 
and ognnize it ia a manr.er that will be 
mearungful to the public la adhtion. it 
may save the Iead.agrnq the bmr 
imrolved in m a h q  daily or weekly 
determinations on whether questionable 
d i x m e n u  should be added to the 
edmuustrative record file. lf there is  no 
question that a document belongs in the 
a&auur&a.tive,. recwd ,file. e.9.. the RI IFS 
repon. the dii;F-Si;ciiihould b.g pleced in 
~-&?iJeiii 5ooSCaptactit-a ble 
after itrgencration orectipt.---~ 

EPX proposes in 4 300.8151a) that the 
lead agency publish a notice of 
avaiiability of the administrative record 
fi!e. The notic. must be published in a 
major local newspaper of g e a e d  
c-ation. as is required for the D O t i C t  
of availability of the proposed plan. f%e 
f 300.430 of today's propored d e . )  EPA 
considercd proposing that a nctice be 
publirhed in the Federal RWtm for 
wider circulation. but rejected such a 
rcquircment as unnecessary. EPA 
solicitr comments on whuher a notice 
of availability of the record or of 
commencenent cf t!!c public comment 
pennd rhc;:i be published in the 
Fedenl Registe:. EPA also considered 
proposrng that a tcparatc notification of 
known potentially responsible pames 
be made. Section 113/k)[2)(D) of 
CERCU provides that &e Resident 
shall make reasonable effort, to identify 
and notify PRPs as early as possible 
before selection of a response actron. 
EPA will be issuing notice letters to 
P u s  under section IZZ[e) of CERCLA 
early in the process in many situs tionr. 
Given these early efforts. as well as the 
notice in a local newspaper. EPA chose 
not to propose a separate notification of 
PRPs here. 

70 

2.b. -. *... -.. --. .I."(-, :.:?::.Si 2 ; d :  
i". .... crcrtcd ytnons CJ: s:S.r.it 
corrairntr for mciusion UI ne 
aarninisait~ve recc:d file dum: lire 
pubiic ccmnent period on Ce RJlFS and 
proposed pian described iii I m.r:qq 
of Subpart The lead agency need not. 
however. respond to comments that 
we% submitted prior to the public 
comment pcriod on the p:oposed ploa 
r l t hoqh  in many instances. Lhe lead 
agency nll either make appropriate 
modifications to h e  response action or 
respond b wmnn; to those early 
c o m i e n k  

A written msponse to significant 
comments will be mnduded in the 
admrnirtntive record file. The lead 
agency need not respond ta any 
couiments received dunng the public 

public c o m e n t  period. Generally. 
responses will be included in the 
rerponsiveness~ summary. whi& ir part 
of b e  ROD. In respondrng to significant 
comments. Lie lead agency need not 
respond separately to each comment but 
may combme commtnts by subject or 
other ca t tpoy  in the response. 

The public partxipation procedures 
for a remedial action are set forth in 
f 3Ul.430. Section 300.81S(c) of Subpart 1 
requires that compliance with the 
requiremenis of I300.43qf) be 
documented for inclusion in the 
administrative record file. The 
requirements of f 300.43O(f) include 
preparation of a proposed plan: 
publicatior. of a notice of availability 
ar.d brief malysir of the proposed plar; 
piocing a copy of the proposed plan in 
the infomation repositor): pmviding an 
opponuuv  for the submission of 
witten or ora: comments on &e 
proposed plan. RI/FS. and any waiven 
to cleanup stanisrb under sectim 
IX(d)[4) of pmvi&ng an 
opportunity for a public neetuyl on the 
RI/FS. proposed plan. m d  waiven to 
dcanup rundudr. pmparins a 
m n s u i p t  of public meetings held d;uing 
the public commezt period: makirq the 
nanrcripf available to h e  put1i.l; 
&scussuq s i r n u a t  changes to the 
proposed plan: respondmg to significarit 
comments: and solicihng additional 
public comment and p r o v i h g  for other 
public puticipation procedures at the 
lead agenq'r discretion prior to the 
adoption of the decision where new and 
s u b t t ~ ~ t i d  iasuea have been raised. 11 
will generally be the proctics of the teed 
agency that whenever possible. 
documents upon w h i d  the selection 
decirion is bared wi!l be included in the 
admmistrstive record file as soon as 
possibk after they are generated or 
received and no later than when the 

-----... ------. C-..-'.. - -&..> . -..- ,." h e  ciose of the 
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iz::s::3 ~ o m ~ e n r  ia riFed. f in  1s 
miended to encowa88 maurn- PubLC 
D a ~ t I ~ ~ o ~ t ~ ~ n  in thr deveiwmect ?I the 
record. 

DocLLt.ents generated or received 
after the selection IS made do not 

ger.eraIly an not par, of the 
, ~ l n i s u a t i v e  record. except 
pmvided in # W.825. discusred below. 

,o:tlon ($&%.820). Section 300.620 
requirements for 

a&nmistrative records for removal 
actions. It 18 drvided into two pz%. 
paragraph la) addresser "non-time- 
cnticd" removal act:ons. i.e.. those for 
which. bared on the site evaluation, the 
lead agency determines that a removal 
action is appropriate and that there is a 
PIanning period of at least six moaths 
before on-site cleanup rctivitier must be 
initiated. Paragraph [b) addresses all 
other removal actions. 

requirements and related issues which 
are the same as thorc for remedial 
actions will not be repeated here. Only 
requirements and issues specific to 
removal actions will be addressed. 

Section 300.8tO(a)ll) prorider that the 
administrative record file for a non-time- 
critical removal achon shall be 
available for public inspection when the 
engineenng evaluation/cost analysis 
(EEICP.1 report is made available for 
public comment. At that time. an  
adnunistative record file rhall be 
established and made available to h e  
public and shdl con:ain a l l  documents 
relevant to re1c:hon of the removal 
action generated up tJuou& that date. 
Documents generally rvaiiable at that 
time include samplmg data. a 
preliminay assestment report a tite 
mjpection report. the EE!CA approval 
memorandm and !he E/CC After the 
EEE/CA report ir available m d  until the 
Action Memorandum ia rigned (except 
as provided in # 500.8ZS discussed 
below). documentr relevrnt to the 
relection of the removal action shall be 
added to the rdmuuamtioe record file 
as drrcursed in h e  mm&J action 
sectjon of today'r preamble. 

The public participation procedures 
for non-time-aiticai removal actionr u e  
set forth in 3WAlS[n)(3) of Subpart E 
of today'r proposed mgdrtions. Section 
~ . ~ ( a ) ( 3 1  requues that compliance 
with 4 J00.415(n)(3] [i) through [iii) be 
documented for inclusion in the 
administrative record. The requirementr 
of 4 300.415(a)(31 (il through (iii) include 
publication of a notice of availebihy 
and brief description of the EE/cA: 
making the EE/CA availible to the 
public: providing r reasonable 
opponun~ty. not lers lhan 1c dayr. for 

a baris for rhr decision and thds 

5. Admrnrstmtivr mcordfor a removal 

Explanatlonr of regulatory 

f x 5 z i c : x  o! cmmtr.!r cficr lire 
complet:on of the EElCk ar.d 
ns?orrdin,* IC z:p!::ant c a ~ m e t t s .  

Se::ion 300.LVb) prondes different 
procedures for umesrihul rncludrry 
emergency. removal actions. h, 
explamed earlier. wctioa llJ(k)[2)[A) of 

"rppropnate" partidparion of interested 
persons UI the development of &e 
rdministralive record for removal 
~C!IO!IS. Appropriate p-cipation 
significantly hfferent in situations 
where an action must br taken on short 
natxe. Where the exigencier of tho 
rituaticn demand that deanup br 
initiated m d  often comphted w i h  
short tuneframer. public comment 
periods may delay cxpeditiour response 
to the emergency. In view of 
Congressional intent that public 
participation n q u e m e n u  not idmper 
or delay emergency removal actionr. 
W A  has considered many options for 
the appropriate level of public - 

participation. EPA must balance the 
benefits of public involvement in 
advance of the rclcction of a removal 
action against the need to proceed 
quickly in emergency situations. EPA 
believes that the requirements proposed 
today stnke the correct balance. 

&PA has had to consider two 
questions in determining the level of 
particpation for timecritical removalr. 
First. at what point rhould the 
admimstrative record file be made 
available to the public and second 
should there be a formal public 
comment period on the record? EPA is 
proposing in 0 300.8to(b)(l) that for all 
time-critical removolr (includmg 
enegencies). the record file should be 
made available to l e  public no later 
than 80 days after initiation of on-rite 
removal activity. EPA is choosing to 
make the r e c r d  available at h s  time 
m m q  that there wall be many 
rituatioru where immediate action m u t  
be undertaken to remove h a t s  to 
human health andthe environment 
before the admmiswative record file can 
be assembled and placed in a public 
docket for inrpecbon. In reviewing 
typical removal actions. EPA found that 
generally containment or rtobiluation 
(i.e- thorc activities taken to retard. 
reduce. or prevent the rpread of a 
release or threat of release and 
eliminate any immedrate threat] at 
removal titer often M completed 
withm W dayr. Clearly. where 
circumstancer warrant. EPA rhould 
focua on addrearing the threat at a rite. 
and attend to admiairuative p roc rdwr  
Inter. The proporal meets both E P A s  
charge to protect human health and the 
enwonment and the requirement to 
provide for appropriate public 

n q u u r s  proceduns for the 

7 1  

;am:i~atiot Cy :cqc:::np Bo: ?,.- 
admini~trrt ivr record file be made 
availioic to the pubiii n:, liter thu. c i  
drvr  after initiation of removal 
actirmes. M a k q  tho ncord avaiiable 
iavolver: astembling the abn:nrstrrtivc 
record filr. idrntityuq a publicly 
accessible location for tho ncord file at 
or n e u  the rite. finding an a a p t a b i e  
ncwrprpar and placing an 
advertmement in it to notify the public. 
and preparing for receipt and evaluation 
of comments. The proposed requvrment 
that the Ole be available "no later than" 
60 d r y  doer not preclude m a h g  the 
record file available a? l earlier hme. if 
circumrtancrr d o w .  

4 300.820(b)(t) that the lead agency 
shall. aa appropriate. provide a M a y  
rcblic comment period 13 b e e  5' 'La 
time the adminbtrative record is made 
available to the public Generally. when 
the removal action h r r  not been 
completea. A public comment period w;JI 
be considered appropriate at the tune 
the admrnisuative record file ir made 
available to the public EPA requeru 
comment on whether public comment 
should be solicited on activities that 
have already been completed at the time 
the record is made available. . 

EPA has d r o  considered other public 
participation procedures for time-critical 
removals. They include: 
i. R e q d r ' i  that the record file be 

made available immediately upon 
issuing the Action Memorandum and 
delaying the initiation of cleanup until 
after public commellt is solicited and 
rerpocded to. 'nu, would allow 
maximum public participation in 
selection of the removal. but it is not 
consistent with the need to provide 
prompt response for protection of 
human health and the environment at 
the site. Such rn approacb would also 
be inconristent with the lepslative 
histoy w h c b  rtates that rdrmnistrative 
procedures established under tection 
113 should not hamper emergency 
removal actiona. 

available "promptly" after issuing the 
Action Memorandum and then 
solicitmg public comment "as time 
allowr." EPA considered this ar a way 
of addressing the individual nature of 
removals, the dif€ennt timeframer that 
may be involved and the need to 
provide meanvlghJ opportunities for 
public comment in cases where tune 
allowr. Aa discusred earlier. EPA 
believes resources rhould first be 
directed toward mitigating threats at a 
timecritical removal rite and that 80 
days of on-rite work will allow this. 
However. EPA is concerned that i) 
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ii. Requiring that the record be made 
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stancz.4 :f ' ;rrompt" ava:b3:!:y :S to3 
\ rgue and would M a r o u ~ e  of 
c;r.:rcveny at each rite. Thus. EPA 
be:ie\*es imobiective rtandard 
prelerable. SimiIirIy. whie  providing for 
public comment "as time allowr" 
permi:* flrxibilify in the requirsmentr. 
t u& a d e  would require the exertire o! 
judgment and would allow dirputes over 
cornplinnze with this rcqurrcment in 
individual cnser. In addition. as 
discussed above. it is rare that the= is 
sufficient tine befoE beginniag a time- 
critical action to solicit. consider and 
respond to comments. 

iii. Delaying the availability of the 
record until lu] day8 after beginning 
clesnup and h e n  soliciting public 
comment. This approach parallels the 
cornuni ty  relationr requirements 
( w h  120 d iys  of cleanup for ongoing 
resputrao. u L n u u u u i i j  Kriabonr Plan 
mU8t be preptired and an dormation 
repository murt be made available: rcc 
4 lo0.415(n)). Y h r  would increase the 
nLmber of dies at w h c h  cleanup her 
been comoleted before the public ir 
cotified EPA believer that the i n m a s e d  
cleanup time provided under thir option 
Centrally doer not jurtify the delay in 
pub!ic involvement conerning responre 
selection. 

ir. Requirina that the record fde be 
made avaiia!.ic e l k  pezfnrrmns 
cmtainment cr st;h:irzation at a rite 
where dizFosal oeeded (over 25 
perccnt of remuvais do not require 
disposal] and delaymg disposal until 
p b l i c  commcnt c o d  be rolicited. 
evaiuated and responded to. f i r  
approach attempts to balance the need 
for public comment witb the urgency of 
h e  re5ponse. h i t t n g  the response 
se!ectroc unaenaken without benefit of 
public q u t  to those aspects of 
removals whch  Gust be conducted 
swif!lg in urdcr to protect public health 
tnd tne environment. 

There are  two major difficultier witb 
his approach. The fust conce rn  
precisely dekning "containment" and 
'.stabilization" in thir context and 
providing indiciton to m a t i  heir 
conpietion. WUe i t  is porribie. bared 
cn'experiencr. to ray that the 
containment or s t a t h t a u o n  phrre of a 
removal action is generrily compkted 
within 63 days of initiamg work it is 
z u c b  more diflicult to determine such 
completioi on a rite-rpecilic basis. 

is h a t  it foils to take into account 
several important fec:orn which may 
make ruck an approach infcesible in 
many car3a. Speci'lcaly. delay of 
disporal activities may: (a) Create 
additional unnecersary risks to h*men 
health and the environment. and [b) 
result in needles, expenditures of time 

The wcond difficulty with such a d e '  

and :m:y. Site c&i::xs. wra:Ler 
conditionr. l o c a ~ o n .  pubhc accsrribility. 
evailabilit). cf a;proved disporal 
facilities. availability cf treatment 
facilities and the effect of the delay on 
the rtatutory time rad money 1imi:ationr 
on removals arm only some of h e  facton 
to be considend before a rite-by-Ute 
determination could be made ar to 
whether or not it war practicable to 
solicit public comment. 

available a s  in the proposal (i.e.. no later 
than 60 days after initiation of cleanup], 
but not formally rolici+Ag MY public 
comment Given the need for quick 
action on time-critical removal.. that 
they are generally limited in scope. and 
few deanup opt iou  are feasible. this 
may be an appmpriate approach. Thir 
approach. however, would not provide 
the public with an o p p o m t y  for 
meaninghrl participation where it might 
be appropria:e in rpecific removal 
situa tionr. 

EPA rolicits comments on the 
proposed and other considemd 
approachcr to public participation on 
removal actions. 

response action (J 3W,825]. New 
documents may be added to the record 
file after the decision document ir 
signed only as provided in 4 Ua.83. 
Documents generated or received after 
the decision document [e.&. Acbon 
Memorandum or ROD) is signed 
generally will be kept in a portdecisian 
document fdt rmless and until a 
detennrnation ir made that the 
document(s; should be placed in th5 
sdministrazve record file. pursuznt to 
4 300.825. 

Section 3(n.825[ a )  provider that the 
lead agency may add post-dedsion 
documenu to the adrmrurcrative record 
fi!e in two ritrxtions. The l i n t  rituation 
o c m  when the decision document 
does not addr tu  or reserves a podon  
of the response action deciyion In ruch 
cases, the lead agency wiU continue to 
add to the rdrmrusuative record file 
docrrmentr which form h e  basir for that 
pomon of ths decisicr. not oddrerred or 
reserved by the decision document. 
\Shere appropriate. B e  lead ageocy 
shell provide pcblic notice h a t  the 
admiiistraYve record fde for thu 
portion of the decision tonucues to be 
available for public inspection m d  
comment. It shodd  be noted that rhir 
exception applies to ROD6 that r d h w  
an operable unit but leave a portion of 
the decision on that operable unit open. 

The recond rituation uiser when 10. 
explanation of tignificant dd lu tncer  
provided for in 4 xo .~3S(c ]  or ID 
amended dec i rhz  document ir mq&d. 
h explanation of significant djfferencer 

v. Making the record publicly 

8. Adding documents ofrcr selection of 

is k s x i  : V ~ C E .  o3cr ii2:;:iz: e! a rial 
remedal rctlon plan. Ihe remedlri 
actron or eniorcement w : o n  tljreh or 
the rettlernent or consent decree entemd 
into. rignhcrndy differs in scope. 
performance or cost from the final plah 
The record rhaU indude an rxpllnatioa 
of signdiunt drfiemncrr and d 
documenlr that form the basis for the 
dedrion to modify the nrponre  
selection decirion. The lead agency r h a  
publish a notice of availability of these 
documenu. ar required by ractjon lit 
CERCLA and as  proposed in 
! 3W.435jcl. If. in addition. an amended 
decision document ir reqwred the 
record @hall indude the amended 
document and all documentr that form 
b e  barir for the amended decirion. The 
public put~cipation procedures o u h e d  
in Subpart E on explnnationr of 
sigmficant d fe rence r  and mendmenu 
to decision documen5 rhaU apply. 

Section 20a.a2s(b) provider that the 
lead agency may, in i ts discretion. hold 
ad&tional public comment period# or 
extend the tune for submission of public 
comment d e r  the decirion document h 
tigned. and may limit ruch comment to 
isruer for w h c h  the lead agency has 
requerted additional comment This u 
intended to allow the lead agency to 
rolicit rddtional comment on the 
response action w h m r  it detemir,er 
that new information or other 
circumrtancer wnrrmt additional input. 

Section 3 0 0 . 8 ~ ( ~ )  governs public 
comments received after the door of the 
comment period. Under h s  section h e  
iead agency will need to conside: ruch 
comments only if they c d d  not kave 
been submined dwing the comment 
penod end provide criucal. new 
inionnahon relevant to the response 
selecbon which substantially ru?portr 
the need to aignificantiy alter the 
response action. EPA is proposing the 
standard set out in #300.825(c) as 
p r o v i d q  the bert baiance between 
EPA'r desire to remain open to ui t id  
new dormat ion  on the c!!ectivenerr of 
a relected response and the need to 
make h a 1  detisicrns in order to d o W  
expehtiocs inplemegtation of the 
response action. EPA s o k i U  comment 
on ths approach. 
D. Compliance With This Subpart 

mu. in reviewing alleg5d 
procedural e m n  n l a k d  to the 
odrrrrmrtrative record. a court may 
&sallow costa or damages only if the 
enorr w e e  ro serious m d  related to 
matten of ruch centrd nlevancs to 
action that the action would have been 
r i p f h n t l y  changed had ruch ~rmn 
not been made. 

A i  provided in section 113U)(4) of 
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r(s of nlerses to tho NRC): 
"%I w u o n  300.410 (on n m o v a ~  site 

o&jon and maintenance). 

mdertakmg response rctionr sha!I 
p w d e  an oppomuuty for publjc 
comment concerning the rc lmion  of the 
nlponse action. A response action shall 
not be conaidered consistent w t h  the 

(A) The penon taking the rerpocse 
action complier with &e following YCP 
provisions ngudiftg public 
pmcipetion. with the exception of 
administrative record and informrtion 
npository nquirenenu stated thrrein: 
(It Scceon 300.15S ion public 

dormation and commuraty n!ationsl: 
[z ]  Sdttion 300.41S(n) (on community 

relations duri3g removal actions): 
(31 Secoon joo.430fcl (on conmutity 

relations dunng RllFS) except 
paragraph (51: 

(41 Sec:ion 300.430(fj(1). (21. and (S) 
(on community relations during 
selection of remedy): and 

(4 Section 300.43Slcl (on community 
relatior. during RDIRA and operrtioa 
and mriptrnanccl! nr 

iB1 The person taking the nsponsa 
action complier with State or local 
requirements which providr r 
wbstantially equivalent oopotruaity for 
public involvement ln tho choico of 
:tmedv. 

[ i l l )  When se l ec t iq  tho rppmpriatr 
Yemediai acfion. any o t h a  pmon ,ha& 
as appropnate. consider the methods of 
.'cmedving relenses listed in Appendix 0 
of this Part. 

(iv) Except ior ac:ions taken pursuant 
to CERCW rectionr 1134 or 106 or 
response ac5ons !or which 
reunbuncment from the Fund will b r  
sought. an?; action to be taken by the 
lead aqenc)' in !4 MU.41S. .ux).430. aed 
W.iU may bo taken by the person 
si;rving oui the :es;cCse ac::m. 
(dl .Secfron f l f / u / / Z /  C;CI.X. t I ) 

paragreohs (d;il![i) through [ i i i )  of thts 

( i i )  ~n addition. o h r  prnons  

unless: 

. .--- . ..- .- . -.--.... -...-. L-.i.I ;,-.-..c . .L:Cb ..I 

mdoa.  may b r  rblr to m i v o  
nunbunamrat of nrponrr cosu by 
mrrm of a c lam a#auut thr Fund. Thr 
u t e p r i r a  of p r n o n r  excluded horn 
pursuinq this da i lu  ruthonty are: 

( i )  fadrrrl (ovemment: 
(iil State govrmmmu. md their 

political tubdivisionr. unless they VI 
potant idy  mponriblr panier covrnd  
by M ordrr or consant d r a n  pursuant 
to sectton 122 of -CIA; and 

(iii) Penoas operotma under a 
procwment  contract or an rsristance 
rgn rmrn t  with the Urited States wnth 
respect to cutters covrnd by that 
contract or rsrirtanco agreement. d e s 8  
sprcdically p rov idd  !harmin. 

(2) In ordu to be n d n b u n d  by tho 
Fund. an eli@blr pwson murt no* tho 
Admuustrator of EPA or designee prior 
to t h g  a rerponrr action m d  receive 
prior approval. i.o, "preauthorization" 
for such action. 

(3) Reauthorization ir EPA's prior 
appmval to submit a claim rgarnrt the 
Fund for necessary response coat8 
i n m d  as a result of canyuq  out tho 
NCP. AU applications for 
pnauthonzrtion will bo reviewed to 
determino whether the nqurs t  shoula 
receive priority to: funding. EPA. in its 
discretion. may gmnt preruthorization 
of r claim. Reru thonraaon wdl be 
considered only for: 

[ i) Removrl actions pursuant to 
I 300.4is; 

(ii) CERCLA section r&(b) activities. 
(iii) Remedial actions at National 

Pnoritier List sites pursuant to 8 300.435. 
(4) To receive =A's pnor r p p r o v d  

the eligibie penon must: 
(i) Ormonrur t r  t e e h n d  and other 

capabilities to respond safely md 
effectively to releases of huudow 
substances. poilutanu. or contamgmtr: 
and 

pi) EstabLsh * .a!  21z rction will k 
consistcot with the NCP in accordance 
with h e  e:fmenta sat fonh in 
paralpaphs (c!(2) (i). (ii]. and (iii) of this 
uction 

(S) EPA will p a n t  preauthoriurion to 
a ciaim by a party it dc t en inas  to b r  
potentmily liable -der see500 107 of 
CERCU c d y  u1 accordance with an 
order issued pxrsuanf to section 108 of 
CERCLk or r settlement mth the 
Federal government in accordance w ~ t h  
section x2t of C E R U A  

(e) Reauthorization doe, not establish 
an cniorceable ccnaactual relatiowhip 
between EP.4 and the claimant 

(7) PNatshonzation represents EPA's 
c0mmitmer.t !hat if funds are  
appropnrtzd for respocoe actions. the 

arcordance wi!h the ~ r r r ~ r h o n r r r i ~ n  

reasonable a n i  necessary. 

ieycC>sd . ICI : J~  ;S C > Z ~ , C : ? ~  I: 

2eb::;;E :;cL;z:::. i E 2  ;;;:S - i c  
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nunbursrmmt mu k 6rds Imm t f r  
Supertund. up IO thr mrumum amount 
provided in tho pnruthonut ioo  
dociama document. 

(8)  For a claim to br awarded under 
section 111 of CERQA EPA murt 

m d  consu:ent w t h  tho pnauthorjrt ion 
decision document 

[e) Secrion 1Wlb)petilton. Subiwt to 
conditions specified in mcU wetion 
IWb). any penon who ha8 complied 
with an  onirr issued after October 1Q 
1968 punurnt to section 1Wr) of 
CERQA. may seek reimbunrmant for 
nsponrr coats incunrd in complyinp 
with that ordrr unless the penon has 
waived that right 

(r) Section 223 rsimbunement to local 
govemmmu. Any general purpose unit 
of l a d  government or a political 
subdivision that u affected by a nleasr 
may receive reimbunernent for the costa 
of temporary emergency meas~vcs 
necessary to prevent or mitigate injury 
to human health or the enwonmcnt 
subject to the conditiotu ret forth in (0 
CFR P u t  310. Such nimbunrrnent m y  
not excard W.oo0 for a tinglr rasponre. 

Implementation of response mersurea 
by potentially responsible parries or by 
any other penon docs not rekase those 
parlies born l irbiky ucder secuon 
107(a) of CERUA. except aa provided in 
r settlement under section 1Z of 
C&RCL+ or a Federal court jadgment. 

U d Y  that &e Coats W m  fMC@#OaW 

e) Release from liability. 

Subpart I-Admlr.lstntfve Record for 
SduUon d Responu Actlon 

))oo#o ht8blbhnnn(dM 
-m- 

(a) General mcquiremenr Fie  lead 
agency shall establish an e h s u a t i w  
w o r d  that con:aias the document8 that 
form &e basis for the seIec5oE of a 
nsponrr action. The lead agency shall 
compile and main!ain tht cdmsirortive 
record in accordance with this subpart. 

(b) Administm:ive m c x i s  /or Fedeml 
,%cjlities. (1) U a Federal agency other 
than €PA is the lead agency for a 
Federal facility. the Federal ageccy shail 
compile end maintain the rdnm!snauve 
record for the se!ection of the response 
action at  that facility in accordance mth 
this s u b p a  €PA may h s h  
document8 w h i d  the Federal agency 
thrll place in the aCm;ni;ruative record 
file to ensum that the rdrmruauadve 
record includes ail docmen t s  that form 
tbe hasis for the selection of the 
reiponsr action. 

cnmpilr  and maintain t!!: admini- ***a .. w e  
:eLoia *.+iirn i t  IJ tile 
Fnierai facility. 

!2) E?.'. or the U.S. Coast Ccjrd 5 i 3 i i  

Jgtncy ~ J Q  - 
74 

397 



398 74 



,&,+,A 0: pnnlyea iocuaren: 
-.. &:..,. be yra;eG UI PI adndrotiri 

02r:ic:~ a,' :!.: adn.;nisoruve ncord !Ye. 
d3ination. such a8 coddrn t i r l  

,flq3r.reJ ;n a disclotable mame?. 

the coniidenurl portion of *e 
a ~ l ~ i s t r a t ; v e  mcord file. AI1 
jo;u..nents contrrned in the confidcrttral 
fOnlOn of the rdmnisuative record file 
,hal: bc Imed in the index to the !lie. 
im.3is Amunmrnnve for 8 

e- 
(. ) The adminisualive record !!le for 

rh r  sr;eclion of a nned ia l  rctian rhall 
be made available for public mspection 

b e  cornencement of the remedial 
,n\.estigalion phase. At such a m .  the 
lead agency shell publish in a maior 
!cca! r.ews;r;t? C! ; e x i d  < L b u h i i G f i  i 
noti:# O! the avrihbility of the files 
L.ontrinmg ;he administrruve record. 

(b) The ierd agency rhall provide r 
public comment penod as specified m 
4 m.JWfl so lhet interested persons 
may tubmit comments on the relection 
of the remedial rction for irxlusion m 
:he rdm~nisaative record file. The lead 
dcenc): is not required to respond to 
comments tha1 were submined prior io 
t:ie public comment penod. A written 
response to :cpificim commenu 
suonitte: d u n ;  i ie  Fubiic commrr.t 
period shall be included ir. the 
idmm:st:a!ivc record fiie. 

ifre public participation procedures 
required in 1300 :3Offl and shall 
document such compliance I!: the 
admnisnatlve reccrd 

id1 Docuner.:s pene:ated or received 
riter the record of decision ir r i v e d  
shi l l  be added to the rdmrnistrauve 
record fiie only as provided in i 3OO.U. 

i mo.uo ~ ~ ~ ~ i r t n t t ~ ~  neora r 
removal moa 

!a1 If. brsed on the rite e v d w o o a  the 
:cad agency deterrmner ;hat a nmovd 
m i o n  is appropriate and rhrt r plrnrung 
w i o d  of at least rix m o n b  u b t a  
De!orc on-site removal act ivlba m u t  be 
initiated: 

11 1 The a d m m r m u v e  record file r&ll 
he made available for pubiic mrpection 
w e n  !he evineenng evaiuruoa/cort 
analvrir l4!CA) 1s made avrilable for 
public comment. At rucb t u e .  the lead 
agency anal1 pubiiab rn a major local 
newspaoer of penenl crrcdahon a 
noti:? of *e rvailrbility of the frie 
cnntaimq h e  rdmlnirtrauve record. 

121 The lead agency siaU provide a 
c.ibiic Commeni penod as rpecifird LLI 
I Vt1.425 IO thai miererted penons ma; 
2Ebm:t commenu on the seiecuon o! the 
r:vno:.al ac!ion for inclurion m the 

:.#-a* 

busi;;eSi d 0 f m ~ : I O Z : .  C I M O I  k 

. Inio~.a:ion snall be placed onl? :a 

icl The lead v:encv rhdl  comply with 

:z!zz:-:--:-..* :!:::; c;: Y!.. ;*re 
agency I# not requlnd to respond to 
ccmen!r &a! wr?. submi:re: .;:lor to 
the public comnent penod. A m i t e n  
rerporae IO r~gn.! * icmt cornmenu 
ruomitted dunne h e  public eminent 
penod sha!l be rnndudrd m h e  
aCrmnrsuanve record file. 

rhe p u b k  prrtrc:pruon pmcrdrvrr of 
8 300.41Sln) and 8hrU document 
comF!iance with I =.41S(a)(l) (i] 
througn iiu) in the adnwwurtive record 
file. 

141 Documents )merated or received 
after the acuon memoran&m ie slgned 
shrll be added to the adm~n~rtrrtivo 
record file only a8 provided in I1oo.W. 

Ib: For all removal WUON not 
induded UI p u r p a p h  (a) of h r  aection: 

(1 I Documents included in the 
.Jlnumr&:ive record fue shall be made 
available for public inspection no later 
thrn 60 davs after initiStiOn of on-site 
removal activity. At such bme. the lead 
agency shall publish ut a malor local 
newspaper of general cuculrtion e 
notice of avruabdify of lbe fie 
cantaining lbe admuusoanve record. 

(2) The ierd agency ahad. ar 
appropriate. provide r p u b k  comment 
penod of not less than 30 drys b e p l q  
at the tune lbe admrrusarrrve record ia 
made avsiiablc to the public. Tbe lead 
agency is not required to respond to 
commenu that were rubmtted prior to 
the public comment penod. A wntteo 
rerponre to sigr.ificant c o m e n t r  
submitted durmg the public comment 
period shal: be included 13 the 
admlnrtmtive =cord file. 

(3) Documents generated or received 
after the action memorandum 18 aigned 
s5ull be added to the edmmistiitive 
record file only IS pronded m I 3 0 0 . 8 3 .  

(3) Xie  ierd agency W compiy m t h  

4-28 nKordnauk.rwomr 
-eocumom&*gnb 

[a) The lead agency may add 
documrnu to th8 a w s u a u v e  record 
fila after the decision dccmeot  
relacnag me response attior. tar  been 
signed rf: 

(1) The documcn;r cincern a pomon 
of a msponre acum dearion that tne 
deusion ascumen: aoer no! adfirerr or 
iescrver to be deciaed at a later date: or 

(2) An expisartion of s i p h u n t  
&fiefences reqwred by 300.43Sic). or 
an rmmded decirim docwneat 18 
i r rued  m which a r e .  the expirMuo0 Of 
sigtuficant differrnces or amended 
aecirion documnt  and all documenu 
ha t  form me brrir for the deurion to 
mobfy the response action r b d  be 
added to the rdrmrrrruative record fiia. 

151 The lead agency may hold 
ddditicnal public comment penodr or 
extend the time for tne stibmissior. of 

. .  : w-..: aL==c:: A; . &9.s:a:, 
Cocwnent bra been s i p i d  on m y  isruen 
cot.:err.q r.leccon of the rrsponre 
IC!ICI: Such comment shuil k limited to 
the 188~1s for w&cb the lead yency  has 
nqursted additional co*swaLI. All 
adbuonrl  comentr tubmittrd duruu 
such coounent penodr that am 
nsponaive to the n q u e r t  and any 
nsponrr to there commmtr. rhrll be 
placed in the admrnirtrative ncord file 

(L; The lead asency 18 reyurnd to 
coririaer comarcs: -:bmitted by 
mtensted p i n o r !  after \he clore of the 
pubLc comment ycnod only to the 
extent that tbr e o m e n t a  contam 
si-unt informacon not contained 
elsewhen m the admLwrtraave record 
which could not have been aubrmtted 
dmng the pubbc comment penod and 
w h c h  cubstrnurlly cupport the nee2 to 
signrfiuntly alter the mrponse actlon 
All nrcb c o m e n t r  md any responses 
thereto rhrll be placed in the 
admmrruatlve record file. 

Suepan b u w  of Dkp.ruatm and 
0ttmc)wmWla 

8 -  - 
[a) Section 311(c)(Z)(C) of the Clean 

Water Act requnr that EPA prepare a 
schedule of hspenan t r  and other 
chemiulr. if my. thr! mav be used m 
urr)7ng out the NCP. fhrs subpart 
maker provlsionr for rucb I rchedule. 

Ib) Thir tubpart rpp!ier to the 
navqable wrten of the United Stater 
and rdioinrng shonlmer. tbe waren of 
the contiguous zone. a d  the b@ rear 
beyond the conaguour zone ut 
connecaon wtb rc3vltier under the 
Outer Connnental Shelf knda Act 
r:tintier under the Deepwater Pofl Act 
of 1 0 4 .  or actimtier that amy d e c t  
natural nrourrar belongurg to. 
rppenrrnmg to, or under h e  exclusive 
management ruthonty of the Uruted 
Stater. rncludmg mrourrer under the 
Magnuma Fishery Coruervatlon and 
Meaagement Act of 1WO. 

(cl Thir rubpu t  applirr to the use of 
mv cnermcal rgentr or other rddi!;vcs 
a8 defiaed m Subpart A of '&I Pan that 
may be used to remove or conml  oil 
dlsihager. 
))03.#01 ~ P f o d u c t ~ ~ k  

la) OiI ~1schUtgu8.  (1) EPA #hall 
marntarn r rchedule of Lspenants  and 
other chemrcd or biololpcrl producu 
that may be rumontad for use on od 
dischuger m rtc4rd.nce with the 
piocedurer ret forrh m I 500.910. Tha 
schedule. called the NCP Roduct 
Schedule. may be obtarned from the 
Emergency Rerponre Diqrion (OS-tlO!. 
' 1  b .  c I) Envmnmentrl Rotection Agen:; 
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