L ] T
— G-000-1101.6 _
227 | :

INTERIM GUIDANCE ON ADMINISTRATIVE
RECORD FOR THE SELECTION OF CERCLA
- RESPONSE ACTIONS

XX/XX/XX

- USEPA
78
REPORT



324

INTERIM GUIDANCE ON ADMINISTRATIVE RECORDS
FOR THE
SELECTION OF CERCLA RESPONSE ACTIONS

U.S. Environmental Protection Agency
Office of Solid Waste and Emergency Response
Washington, D.C. 20460




227

%

#9833.3A
TABLE OF CONTENTS
I. INTRODUCTION . + & v v ¢ o o ¢ v o e 4 o v e e e v 3
A. Purpose and Scope of the Administrative Record 3
B. Judicial Review . . . . . . ¢ . . .. e e e 4
c. Public Participation . . . . . . . . . . . .+ . . . 5

1I. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD
A. Administrative Record Coordinater . . . . .
B. Multiple Response Actions . . . . . . . . .
C. Compilation . . . . ¢ ¢ ¢ v & ¢ 4 v 4 e e W . .
D. Index . . ¢ ¢ ¢ ¢ 4 e e e e e e e e e e e e e
E. Location . . .« + ¢« ¢ ¢ v v 4t e v e e e e e e

O U 0 J N 06 o

1. General . . . . .« . ¢ v v 0t e e e e e e e e
2. Special Documents . . . . . . + ¢ « « « « « o . 10
F. Public Availability . . . . . . . . . ¢« ¢ . . .. .11
1. General . . . . ¢ ¢ ¢ 4 4 4t 4 e e e e e e e . .12
2. Remedial ACLIONS . . + & v v ¢« ¢« o o o o« « « o+ 12
3. Removal Action . . . . . . ¢« . v ¢ ¢« « v « o+ . 13
G. Maintaining the Record . . . . . . . . . . « . . . . 15
H. Confidential File . . . . . ¢ ¢ v v v ¢ ¢« o o« o « « 17
I. CoOPYINgG + & « v +« + v v v 4 e 4 e 4 e e e e e e« . . 18
J. Micrographies . . . . . . . . .+ . . ¢ . . . < . . . 18
K. Certification . . . . . v ¢ ¢ v v v v ¢« o« & o « « . 19

III. CONTENTS OF THE ADMINISTRATIVE RECORD . . . . . . . . . . 20

A. Remedial Actions . . . . . « . ¢ ¢« ¢« + 4 o « « « . .20
. Removal ACtiONS . . . + v v ¢ & 4 o 4 + o o « o« « . 23
. Imminent and Substantial Endangerment . . . . . . . 26
. Public Comments . . . . ¢ . ¢« ¢« v ¢ v 4 4 « « « . . 26

m O 0O w

. Enforcement Actions . . . . ¢ ¢ ¢ s 4 e e 0 e . . . 27
1. Negotiation Documents . . . . . . . . . . . . . 27
2. PRP Lead RI/FS + &+ + « v « o« « o o o « o « « . 28
3. Administrative Orders and Consent Decrees . . . 28
F. Excluded Documents e e e e e s e e s e e s 4 e e < 29

325



326

227

#9833 .3,

G. Draft Documents and Internal Memoranda . . . 29

H. Privileged Documents . . . 10

I. Guidance Documents . . . . . . . . . . . . . 32

J. Technical Literature . . . . . . . . . . . 13

K. Legal Sources . . . . . ¢ + « ¢ + o « o o 34

L. NPL Rulemaking Docket Information . . . . . 34

M. RCRA Documents . . . . . « « « ¢« o ¢« + o o o« & 34

N. Post-Decision Documents . . . . . . . . . 3s

IV. INVOLVEMENT OF OTHER PARTIES . . . . . . « « o« + . 39

A.  StALES . .« .+ 4 4 v e e e e e e e e e e e e 37

1. State Involvement in Federal-Lead Sites 37

2. Federal Involvement in State-~Lead Sites . . 37

B. Federal Facilities . . . . . . . . . . . e e kY.

C. ATSDR & ¢« ¢ ¢ o o o o o o o o o o s o s o o o o 39

D. Natural Resources Trustees . . . . . « ¢ ¢ « = 40

V. DISCILAIMER . . &+ « « =+ s o s o s o o s s o o s o 41

VI. FURTHER INFORMATION . . . . « + « « v o o e o o v o o« . . 41

GLOSSARY . 42

APPENDICES

Appendix A. Sections 113(j)~-(k) of CERCLA . . 45

Appendix B Model File Structure . . . . . . 47

Appendix C. Model Index . 51
Appendix D Model Position Description for Administrative

Record Coordinator . . . . . . . . . 53

Appendix E. Compendium of Response Selection Guidance . 55

Appendix F. Model Transmittal Cover Letter . 59

Appendix G. Model Document Transmittal Acknowledgement 60

Appendix H. Model Fact Sheet . . . . . . . ¢« « + « .+ . 61

_Appendix I. Model Notice of Public Availability . 62

Appendix J. Microform Approval Memorandum . . . . . 63

Appendix K. Model Certification . . . . . . . . « + + . . 64

Appendix L. Preamble to Subpart I of the proposed NCP . 65

Appendix M. Subpart I of the proposed NCP . . . . . 73



227

#9833.3A

 NTRODUCTION
purpose and Scope of the Administrative Record

rThis guidance addresses the establishment of administrative
ds under §113 of the Comprehensive Environmental Response,
ensation, and Liability Act of 1980 (CERCLA), as amended by
Ccmpsuperfund Amendments and Reauthorization Act of 1986 (SARA) . *
cngtion 113(k) (1) of CERCLA requires the establishment of
ssministrative records upon’which the President shall base the
:election of a response action (see Appendix A for the complete

statutory language).

chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintailning the administrative record. cChapter III
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses the
involvement in estab}ishing the record of parties outside the
Agency. Finally, this guidance includes a glossary of frequently
used terms and acronyms as well as several appendices,

Although written for use by the United States Environmental
Protection Agency (EPA), this guidance can be adapted for use by
state and Federal agencies required to establish administrative
records for the selection of CERCLA response actions. This
guidance is not intended as a treatise on general principles of
administrative law with regard to administrative records. This
guidance reflects, to the extent feasible, proposed revisions to
the National Contingency Plan (NCP) published on December 21,
1988 (53 FR 51394) (see Appendices L and M). The Agency may
refine or change this memorandum when it promulgates the

regulations in final form.

The administrative record established under §113(k) of )
CERCLA serves two primary purposes. First, the basis for the ‘%?
response selection is set forth in the record and under §113(j),
judicial review of any issue concerning the adequacy of a

response selection is limited to the record. Second, §113 (k)
requires that the administrative record act as a vehicle for

public participation in the selection of the response action.

This guidance document discusses procedures developed to ensure /
that the Agency's administrative records meet these twin

purposes.

S~

. The basis of the Agency's selection of a response action
must be documented in the administrative record. The record
should include the documents considered or relied on by the
Agency in making the response action decision for the site. For

*References made to CERCLA throughout this memorandum should
be interpreted as meaning "CERCLA, as amended by SARA."
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purposes of this guidance, documents considered by the Agency are
documents that were relied upon or comments which the Agency
solicited or received from interested partles and the public.

The following principles should be applied in establishing

" administrative records: ‘

o The record should be compiled as documents relating to the
selection of the response action are generated or received
by the Agency:

o The record should include documents that form the basis for
the Agency's decision, whether or not they support the
Agency's response selection; and

o The record should be a contemporaneous explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
encompasses a vast array of people including: Administrative
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (0SCs), enforcement staff, records management staff,
Regional Counsel, Community Relations Coordinators (CRCs), other
Federal agencies, States, CERCLA contractors, and the public.
The roles and responsibilities of these people and their
interaction forms an integral part of this guidance.

B. Judicial Review

Section 113(j) (1) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited tq the administrative.recoxd.

Judicial review on the basis of an administrative record can
provide numerous benefits. Under §113(j) of CERCLA and general
principles of administrative law, the trial court reviewing the
Agency's selection of response action is limited to the facts as
set out in the administrative record. As a result, arguments
that potentially responsible parties (PRPsS) or citizens raise for
the first time in court concerning the selection of a response
action should not be considered.

Record review saves time by limiting the scope of trials,
thereby saving the Agency's resources for cleanup rather than
litigation. Courts will not allow a party challenging an Agency
decision to use discovery, hearings, or additional fact finding
to look beyond the Agency's administrative record, except in very
limited circumstances. 1In particular, courts generally will not
permit persons challenging the Agency's response decision to
depose Agency decision-makers, staff, or contractors concerning
the selection of the response action.

Furthermore, the administrative record may be cited long
after officials responsible for the response decisions have moved

328 4
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into different positions or hayo left the Agency. Judicial :
review limited to the record will save the Agency the time ,25?7
involved in locating former employees whO may not remember the
facts and circumstances underlying decisions made at a much

earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in §113(j)(2) of
CERCLA. Under that standard, a court does not substitute its
judgment for that of the Agency, but only overturns the response
selection decision if it can be shown "on the administrative
record, that the decision was arbitrary and capricious or
otherwise not in accordance with the law."

However, the extent to which the Agency attains the benefits
of judicial review limited to the record depends on the quality
and completeness of each record. 1If the record is incomplete or
fails to provide an adequate explanation of the basis for the
Agency's response action selection, the court may remand the case
to the Agency for reconsideration of its decision. Proper and
thorough compilation of the record will help avoid these results.

c. Public Participation

Section 113(k)(2) of CERCLA requires that the public have
the opportunity to participate in the development of the
administrative record for response selection. Section 117 of
CERCLA also includes provisions for public participation in the
remedial action selection process. Both sections reflect a
statutory emphasis on public participation in the development of
the record and the response selection. Participation by
interested persons will ensure that the Agency has considered the
concerns of the public, including PRPs, in selecting a response
action. In addition, for purposes of administrative and judicial
review, the record will contain documents that reflect the views
of the public, including PRPs, concerning the selection of a
. response action.

Without an opportunity for involvement of interested parties
in the development of the administrative record, persons
challenging a response action may argue that judicial review
should not be limited to the record. The Agency must, therefore,
make the information considered or relied on in selecting a
response action available to the public, provide an appropriate
opportunity for public comment on this information, place
comments and information received from the public in the record,
and reflect in the record the Agency's consideration of this
information. .
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I1. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD 2 ? 7 :
A. Administrative Record Coordinator

Each Region should designate a person to be the
Administrative Record Coordinator. As delegated, the Record
Coordinator generally has the duty of ensuring the adequate
compilation and maintenance of the administrative record files.
The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made jointly by the OSC or RPM and the ORC. The Record
Coordinator's duties ordinarily include:

o Developing procedures for the creation of record files;

o Ensuring notification of the availability of the record
files for public inspection;

o Ensuring availability of the record at the location at or
near the site;

o Coordinating efforts to obtain the necessary documents;

o Updating the record files and indices on a regular basis
(e.g., quarterly):

o Compiling information in a central Regional location:;

o Indexing the record files;

o Ensuring availability of the record file for copying:

o Ensuring availability of validated sampling data, possibly

at a location other than that of the record files:

o Coordinating with ORC on questions of relevance and
confidentiality of documents submitted for inclusion in the
record files:

o Maintaining the confidential portion of the record files, if

necessary;
o) Maintaining the Regional compendium of guidance documents

and_technical references;

o Coordinating with States and Federal agencies on record
files compiled by them; and

o Notifying appropriate personnel of the timing for review of
State and Federal record files.

Appgndix D contains a model poéition description for an
Administrative Record Coordinator.

330 ¢
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The Record Coordinator must work closely with RPMs, oscs 227
enforcement staff, records management staff, Regional counse] .
community relations staff, and the Department of Justice (DOJ;

(for cases in litigation).

In the event that procedures associated with the compilation
and maintenance of the record are drawn into question in
litigation, the Recogd Coordinator may be called upon to prepare
an affidavit or testify about those procedures. Therefore, the
Record Coordinator should be familiar with the procedures
associated with the record, and be qualified to fulfill the
responsibilities outlined above.

B. Multiple Response Actions

Cleanups conducted under CERCLA are often broken up into
distinct decision points within a total site response action.
For remedial actions, these separate decision points are called
woperable units." The response may be an action that fully
addresses an operable unit, an "interim action," or a removal
action taken before, during or after remedial actions.

In general, a separate administrative record forms the basis
for each of these distinct actions. Every Record of Decision
(ROD) or Action Memorandum must be supported by an administrative
record. Information relevant to more than one response decision,
such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site.

C. Compilation

ative record file should be compiled

yith the generation or receipt of pertinent
SERALIS ding a response selection. All documents for
which there is no question as to the relevance and non-privileged
nature of the information should be placed in the record file,
entered into the index, and made available to the public as soon
as possible after generation or receipt of the documents. For
example, the remedial investigation/feasibility study (RI/FS)
workplan, summaries of quality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

contemporaneously

When there are questions as to whether particular documents
should be included in the record file, such documents can be
segregated and reviewed at regular intervals (e.g., every 3-4
months). For example, draft documents or documents subject to
claims of privilege may be set aside for review by ORC and
appropriate staff. At critical times, such as prior to the

7 3
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public comment period, the issues regarding these documents
should be completely resolved and the documents included in the
record file if appropriate.

The record file may be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index. It is not necessary to
hold a public comment period for each update. Any updates to the
record file should be made to all copies of the record file to
maintain consistency.

All documentation of the selection of the response action
should be in the record file when a decision document (i.e., ROD
or Action memorandum) is signed. Documents relevant to the
response selection but generated or received after the decision
document is signed should be placed in a post-document decision
file and may be added to the administrative record file in
certain circumstances (see section III.N.).

D. Index

Each administrative record file must be indexed. The index
plays a key role in enabling both agency staff and members of the
public to help locate and retrieve documents included in the
record file. 1In addition, the index can be used for public
information purposes, identifying documents located elsewhere,
e.g., included in the compendium of guidance documents (see
Appendix E). The index also provides a concise overview of the
history of the response action at the site.

The index also provides the Agency with a degree of control
over documents located at or near the site. The creation of an
index will prevent persons from altering the record simply by
physically adding or removing documents from the file.

The index should include the following information for each
document:

o Document Number

o Document Title - one or two line identification. 1Identify
the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report" may be insufficient).

o Author - Name and affiliation
o Recipient - Name and affiliation
(o} Document Date - date the document was finalized (or made

available if never finalized), not the transmittal date or
the receipt date.

~
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The index can be organized either by subject or in
cn;onological order. Appendix C contains a model index organized
subject. Computer databases have been helpful in generating

and updating the index.

The index should be updated when the record file is updated.
such updates should coincide with the periodic updating of the
record file and review of material for which there questions
about relevance or privilege (see section II.C.). The index
should be considered a "draft" index until the decision document
is signed, at which time the index for the record file should be

up-to-date.
E. Location

E.l. General

Section 113(k) (1) of CERCLA requires that the administrative
record be available to the public "at or near the facility at
issue." Duplicates of the record file may be kept at any other

location.

A copy of the record file should be available for public
inspection at the central Regional location. This copy of the
record file should be maintained in a docket room and available
for public inspection at reasonable times (e.g., 9-4, Monday-
Friday). A copy of these files, with some exceptions described
below, must be located at or near the site, as required by
statute. In the case of an emergency removal, however, the
record file need be available for public inspection only at the
central location (see section II.F.3.).

The record file located at or near the site should be placed
in one of the information repositories which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. 1If
there is no existing information repository, or if the repository
does not have sufficient space for the record file, any other
publicly accessible place may be chosen to house the record file.
The Community Relations Coordinator (CRC) should be consulted on
the location of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local

repository.

i9
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The record file should include an introductory cover letter 227 !
addressed to the librarian or repository manager (see Appendix
F). In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C.).

If feasible, a master copy of the record file should be kept
at the Regional office or the central office of the lead agency.
The master copy of the record file should not be accessible to
the public in order to preserve the integrity of the record file.
The master copy of the record file may be maintained in microform
to conserve storage space (see section I1.J.). If not feasible,
the Region will need to establish an effective security system
for the record file.

E.2. Special Documents

Certain documents which are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the central Regional location, because of the nature of the
documents and the burden associated with maintaining such
documents in multiple locations. Such documents must, however,
be incorporated in the record file by reference (i.e., in the
index but not physically in the record file), and the index must
indicate where the documents are publicly accessible.

Vvalidated S in at

Validated sampling data does not have to be located in the
central Regional location or at or near the site. The sampling
data may be left in its original storage location (e.qg.,
Environmental Services Division (ESD) or contract laboratory).
Data summary sheets, however, must be located in the file. The
index must list the data summary sheets, reference the underlying
validated sampling data, and indicate where that underlying data
can be found.

chain of cCustody Forms

Chain of custody forms do not have to be located in the
central Regional location or at or near the site. As with
validated sampling data, chain of custody forms may be left in

the original storage location. The index must reference the
chain of custody forms and indicate their location.

Privileged Documents

When a privileged document is included in the record, it
should be kept in a confidential portion of the record file. The
confidential file should be kept in a locked cabinet at the

134 0 1i
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central Regional location. It should not be located at or ne%g'z
the site. The index should identify the title and location of
the privileged document, and describe the basis for the asserted
pr1v1leqe A short (non-privileged) description of the
information in the privileged document should be inserted in the
portxon of the record file available to the public and included
in the index. See also section III.H.

ujda a i m

Guidance and policy documents may be kept in a compendium
located in the Reqlonal office to eliminate the need for
reproducing copies of the same frequently used documents for each
site record file. The documents included in such a compendium
need not be physically included in the record file. The index
must indicate which documents in the record file are located in
the guidance compendium and specify the location of the gu1dance
compendium. The index should reference the specific documents in
the guidance compendium which were considered or relied on for
the particular response action. See also section III.I. and
appendix E.

Technjca iteratu

Publicly available technical literature not generated for
the site at issue (e.g., an engineering textbook), does not have
to be located in the central Regional location or at or near the
site. The document must be clearly referenced in the index.
However, technical literature not publicly available must be
physically included in the record file at the central location
and at or near the site. See also section III.J.

F. Public Availability
F.l. General

Section 113(k) of CERCLA specifies that the administrative
record "shall be available to the public." 1In satisfying this
provision, the Agency must comply with all relevant public
participation procedures outlined in §§113(k) and 117 of CERCLA;

" the proposed NCP (see Appendices L and M) contains additional
guidance with respect to public availability (see also "Community
Relations in Superfund: A Handbook," October 1988 - OSWER
Directive No. 9230.0-3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1a).

The availability of the record will vary depending upon the
nature of the response action. Different procedures are outlined
below for remedial and removal response actions.

In all cases, the Agency should publish a notice of
availability of the record file when the record file is first
made available for public inspection in the vicinity of the site

12

~
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at issue. The notice should explain the purpose of the record 227 .
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation and distributed to persons on the community
relations mailing list. This notice should also be sent to all
known PRPs if they are not already included on the community
relations mailing list. Publication of the notice should be
coordinated with the Community Relations staff. A copy of the
notice of avaijilability should be included in the record file.
Appendix I contains a model notice of availability.

Such a notice may be combined with other notices for the
same site, such as a notice of availability of the community
relations information repository, if they occur at the same time.
Where desired, additional notice can be made in the Federal
Register. In addition to the required newspaper notice, the
public can be informed of the availability of the record file
through existing Agency mechanisms, e.g., general and special
notice letters, §104(e) information requests, and the community
relations mailing list.

igggggxanedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins. For example, when the remedial investigation/feasibility
study (RI/FS) work plan is approved, the Agency must place .
documents relevant to the selection of the remedy generated up to
that point in the record file. Documents generally available at
that time include the preliminary assessment (PA), the site
investigation (SI), the RI workplan, inspection reports, sampling
data, and the Community Relations Plan (CRP). The Agency must
continue to add documents to the record file periodically after
they are generated or received during the RI/FS process.

The record file must be publicly available both at a central
Regional location and at or near the site at issue (see section
II.E.). As mentioned above, a notice of the availability of the
record file should be published in a major local newspaper when
the record file is first made available for public inspection.

In addition, the notice of availability should be sent to persons
on the community relations mailing list.

With the completion of the RI/FS, the lead agency should
undertake the following public participation procedures:

o Prepare a Proposed Plan which briefly analyzes the remedial
alternatives studied in the RI/FS and proposes a preferred
remedial action alternative:

12 - 13
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Make the RI/FS report and Proposed Plan available at a ?27

° central Regional location and at or near the site:

0 Publish in a newspaper a notice of availability and brief
analysis of the RI/FS report and Proposed Plan:;

o Provide a formal comment period of not less than 30 calendar
days for submission of comments on the Proposed Plan; [Note:
the current NCP requires a public comment period of not less
than 21 days. The Agency has proposed in the revised NCP a
public comment period of not less than 30 days.)

o Provide the opportunity for public meeting(s) in the

affected area during the public comment perxod regarding the
RI/FS and Proposed Plan:;

o Keep a transcript of the public meeting(s) on the RI/FS and
Proposed Plan held during the comment period and make such
transcript available to the public by including a copy in
the record file:

o Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
Proposed Plan which occurred after the Proposed Plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each of the significant comments
submitted during the public comment period to accompany the
ROD (see section III.D.); and :

o Publish in a newspaper a notice of the availability of the
ROD and make the ROD available to the public before
commencement of any remedial action as required under
§117(b) of CERCLA.

The Agency may hold additional public comment periods after
signing the ROD. Comments received after signing the ROD should
be placed in a post-decision document file and may be added to
" the record file in certain situations (see section III.N.).

F.3. Removal Actions

Section 113(k) (2) (A) of CERCLA requires that the Agency
establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. "Appropriate"
participation depends on the nature of the removal, as outlined
below.

13
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- -Ccriti \ i 2:!7

A non-time-critical removal action is a removal action for
which, based on the site evaluation, the Agency determines that a
planning period of at least six months exists before on-site
removal activities must be initiated.

The administrative record file for a non-time-critical
removal action must be made available for public 1nspectxon when
the engineering evaluation/cost analysis (EE/CA) is made
available for public comment. The record file must be available
both at a central Regional location and at or near the site at
issue (see section II.E.). A notice of the availability of the
record file must be published in a major local newspaper and a
copy of the notice included in the record file.

A public comment period on the EE/CA of not less thaqgg@@
days must be held so that interested persons may submit comments
on the response selection for inclusion in the record file. A
notice of the public comment period may be combined with the
notice of availability of the record file if they occur at the
same time. The Agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section

III.D.).

Comments generated or received after the decision document
is 51gned related to selection of the removal action should be
kept in a post-dec1sxon document file. They may be added to the
record file in certain situations (see section III.N.).

Time-critical Removal Acti

A time-critical removal action is'a removal action for
which, based on the site evaluation, the Agency determines that a
period of less than six months exists before on-site removal
activities must be initiated. This category includes emergency
removal actions which are described in greater detail below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. If feasible, the record
file should be made available earlier. The record file must be
available both at a central Regional location and at or near the
site at issue.

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file may be made available only at a central
Regional location and need not be made available at or near the
site. :
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For all time-critical removals, a notice of the availability

of the record file must be published in a major local newspaper
and a copy of the notice included in the record file.

A public comment period of not less than 30 days should be
neld in appropriate situations. In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. The notice for the public
comment period may be combined with the notice of availability of
the record file if they occur at the same time. The Agency must
respond to all significant comments received during the public
comment period and place the comments and the responses to them
in the record file (see section III.D.).

Whether or not the Agency holds a public comment period,
comments received by the Agency related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed - see section III.N.

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. 1In establishing
public access procedures, the security and integrity of the
record files must be maintained at all times.

The Agency prefers that each Regional Office have a reading
area where visitors are able to review the record files. The
record file must be available during reasonable hours (e.g., 9-4,
Monday-Friday). The public reading area should include, wherever

feasible:

o Administrative record files

o Guidance Compendium (see section III.I.)
o Access to a copier

o Sign=-in book

Controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. It also provides :
documentation of the Agency's efforts to provide public access to
the record files. Pertinent information recorded in the book
should include:

o Date of visit

16
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o) Name

o Affiliation

o Address

o Phone number

o Site documents viewed

o Cost of copied materials (if applicable)

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
must be maintained. 1If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not . leave the document room or be left unattended. To the
extent feasible, the Record Coordinator should check the order of
the documents after being viewed by the public to be certain all
documents have been returned intact. The documents in the record
file should be kept secure, either in a locked room or in locked
cabinets.

The record file located at or near the site should be
handled with similar care. 1If possible, the record file should
be treated as a non-circulating reference; it should not leave
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and cured. Such information can be included in an
informational fact sheet accompanying the record file (see
Appendix H). 1In addition, the Record Coordinator should plan
reviews of the local record files on a systematic basis.

Where the site is a fund-lead or PRP-lead, EPA should retain
a master copy of the record file at a central Regional location.
Where a State is the lead agency at a site, EPA should assure
that the State maintains a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and proposed
regulations are silent concerning the duration of public
availability of the record file. The Agency's primary concern is
public participation in selection of the response action.
Following initiation of the response action, public interest in
background information other than the Record of Decision, RI/FS
or administrative record file may wane. 1In any event, the
statutory provisions for judicial review and deadlines for filing
cost recovery actions provide useful references for keeping the
record file publicly available. See §§113(g) and (h) of CERCLA.

17
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where there is cost recovery litigation or such litigation
is possible, the record file should be available at least until
the completion of pending litigation concerning the site.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable

ublic interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.G.).
whenever feasible, information relevant to the response selection
which is contained in a privileged document should be extracted
in a releasable manner and included in the publicly accessible
portion of the record file. The privileged document should be
included in a confidential portion of the record file.

The Administrative Record Coordinator should maintain a
confidential portion of the record file for such privileged
documents. These documents should be listed in the index to the
entire record file and ‘identified as "privileged." The index
should identify the title and location of the privileged
document, and describe the basis for the asserted privilege. A
short (non-privileged) description of the document and its ‘
privileged nature should, where possible, be placed in the files
available to the public. :

The confidential portion of the record file should be stored
in locked files at a central Regional location and should not be
located at or near the site. The confidential portion of the
record file should be separate from the publicly available record
file to protect against inadvertent disclosure. Each privileged
document should be stamped "confidential" at the bottom of each
page of the document. Where the material is not a written
document (such as a computer disk or cassette tape) the jacket
should be stamped "confidential."™ A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The
coordinator should also maintain a log which will include the
time, date, document name, and identity of persons checking out
and returning materials to the confidential file.

A routine access list should be prepared for each record
file or, in the future, as soon as a new record file is
established. This routine access list must be approved by the
Waste Management Division Director or the Environmental Services
Division Director, and ORC. Once approval is given, persons on
the list will be able to access the confidential files through
the Record Coordinator. No one should have access to the

18
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confidential files without the approval of the persons listed
above.

This policy and procedure for privileged materials does not
supersede any policy and procedures established by the Agency
under the Freedom of Information Act (FOIA), 5 U.S.C., §552, and
Agency regulations implementing FOIA at 40 C.F.R. Part 2. If the
requester is in close proximity to the record file, the Agency
may respond to FOIA requests for the administrative record by
telling a requester the location and availability of the record
file. Decisions regarding disclosures of materials under FOIA
should be coordinated among the various agency off1c1als with
access to such materials.

I. Copying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under §117 be made available for public inspection and copying at
or near the site. Under §113(k)(2) (B) of CERCLA, these documents
must also be included in the administrative record. Under these
provisions of CERCLA, the lead agency must ensure that documents
in the record files are available for copying but does not bear
responsibility for copying the documents themselves. Therefore,
it is preferable that the record file should be located in a
facility which contains a copying machine (e.g., a public
library).

Alternatively, the Agency may arrange for copying on behalf
of a requester. The Agency may ask that requesters arrange for
copying by contractors or commercial copy centers who then bill
the requester directly.

The Agency should follow the FOIA regulations at 40 C.F.R.
Part 2 in determining the appropriate charge for copying.
Generally, copying fees should be waived for other Federal
Agencies, EPA contractors or grantees, and members of Congress.
The Agency should charge $.20 a page for paper copies as provided
in 40 C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual direct cost to the Agency.

J. Micrographics

The administrative record file may be maintained in
microform such as microfilm or microfiche. Use of micrographics
can significantly reduce the space required to store
administrative record files. 1In addition, micrograpics can
simplify the tasks of reproducing copies of the record and :
transmission of the record files to the local repositories. Any
use of micrographics should be conducted in an orderly manner
consistent with records management procedures. If using :
micrographics to maintain the record files, readers will need to 19
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e available at the Regional office and with the record file
?ocated "at or near the site" to ensure public access to the

Microform copies of original documents are admissible in
court if created in an organized fashion. The Business Records
as Evidence Act (28 U.S.C. §1732) specifies that copies of
records, which are made ?in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself.”" See also
Federal Rules of Evidence 1003. Thus, if the lead agency can
demonstrate that CERCLA records and microform copies of those
records are produced in the regular course of business, they
would be admissible in court.

The Office of Information Resources Management (OIRM) has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics must still comply with the remaining provisions of
Chapter 6 of the EPA Records Management Manual (7/13/84) .

K. Certification

The Agency must certify the completeness of the
administrative record when the record is filed in court.
Appendix K contains a model court certification.

Such certification should be signed by the Regional
Administrator's designee after consultation with ORC and DOJ.
Any certification of the record should be made by program staff
and not legal staff.

Although not required, the Region may choose to have the
Administrative Record Coordinator certify that the record was
compiled and maintained in accordance with applicable Agency
regulations and guidance. Such certification would attest that
the record was compiled in accordance with current Agency
procedures and would not address the completeness of the record

file.
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IXI. CONTENTS OF THE ADMINISTRATIVE RECORD
A. Renmedial Actions

The administrative record for selection of a remedial action
should consist of:

o documents which the Agency considered or relied on to select
the remedial action: and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the remedial
action.

As stated earlier, the administrative record file for the
selection of a remedial action must be made available for public
inspection at the commencement of the remedial investigation

For example, when the gLLESLworE lan is approved, the
Agency must place documents on selection of remedy generated up
to that point in thH& record file. Documents should"¥ontinue to
be added to the record file until a decision document is signed.
Documents containing new information relevant to the response
selection but generated or received after the decision document
is signed should be kept in a post-decision document file and may
be added to the record file in certain situations (see section
ITI.N.).

Typically, but not in all cases, the record for a remedial
response action will consist of the following types of documents.
The list below is neither a statement of requirements for each
record nor is it exclusive. The record file should include any
other documents not listed below which meet the general criteria
described in the first paragraph of this section.

Factu formatij at
o Preliminary Assessment (PA) report
o Site Investigation (SI) report

o Approved Remedial Investigation/Feasibility Study (RI/FS)
workplan

o Amendments to final workplan

o Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan
(FSP) .

o) Sampling data: validated data during the RI/FS, or any data

collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the

21
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remedial action. Unvalidated data should be included only
if relied on by the Agency in the absence of validated data.

chain of custody forms

Inspection reports

Fact sheet or summary information regarding remedial action
alternatives generated when special notice letters are
issued to PRPs at an early stage of the RI/FS (see "Interim

Guidance on Notice Letters, Negotiations, and Information
Exchange," October 19, 1987 -~ OSWER Directive No. 9834.1)

Data summary sheets

Technical studies performed for the site (e.g., a ground
water study)

Endangerment assessment/risk assessment and underlying
documentation (see section III.C.) ' :

RI/FS (as available for public comment and as final, if
different)

Data submitted by the public, including PRPs

Policy and Guidance

Memoranda on site-specific or issue-specific policy

o
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin), and
applicable, or relevant and appropriate requirements (ARARS)
(to the extent not in the RI/FS), cost effectiveness, and
utilization of permanent solutions and alternative treatment
technologies.

o Guidance documents (see section III.I.)

o Technical literature (see section IIl.J)

blic Participati

o Community Relations Plan

o Proposed Plan

o Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment

o Documentation of public meetings: information generated or

received during meetings with the public (including PRPs)
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and memoranda or notes summarizing significant information 29%
submitted during such meetings 2

Public comments: complete text of all written comments
submitted (see also section III.D.)

Transcripts of public meetings: 1includes especially
meetings held during the public comment period on RI/FS,
Proposed Plan, and any waiver of ARARs under §121(d) (4) of
CERCLA

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a remedial action

Responses to State and other Federal agency comments

nforcemen ocuments (included if the document contains
information relevant to the response selection or public
participation in the response selection and does not pertain
exclusively to liability)

o

o

Administrative orders
Consent decrees

Affidavits containinc relevant factual information not
contained elsewhere in the record

Notice letters to PRPs
Responses to Notice letters
§104 (e) information request letters and subpoenas

Responses to §104(e) information request letters and
subpoenas

Ofne; Information

o

o

- 346

Index (see section II.D.)

Documentation of State involvement: documentation of the
request and response on ARARs, §121(f) (1) (G) notices and
responses, a statement of the State's position on the
Proposed Plan (concurrence, nonconcurrence, or no comment at
the time of publication), opportunity to concur in the
selected remedy and be a party to a settlement (see section
IV.A.)

health assessments, health studies, and public health
advisories issued by the Agency for Toxic -Substances and
Disease Registry (ATSDR) (see section IV.C.)

23
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o Natural Resource Trustee findings of fact and final reports
and natural resource damage assessments (see section IV.D.)
.. D !
o Record of Decision (ROD): final remedial action decision

document (including responsiveness summary)

) Ekplanations of significant differences (under §117(c)) and
underlying information

o Amended ROD and underlying information

The administrative record should both track the history of
the site and be understandable to the reader. Appendix B
provides a model file structure for organizing the record.
Appendix C contains a model index.

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

o) documents which the Agency considered or relied on to select
the removal action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the removal
action, when appropriate.

be available for public inspection s early as possiblejjand must

be available no later than 60 days dfter éﬁi&i&%ﬁﬂ? of on-site
_ggmgxgl ijvity. Documents prepared prior to e final decision

ocument must be placed in the record file and made available to
the public.

For a time-critical removal aigion, the record fil% should

For a non-time-critical removal action, the record file must
be made available for public inspection when the EE/CA is
availg%le for public inspection. Documents should continue to be
adde O the record file from the time the EE/CA is available
until a decision document (i.e. Action memorandum) is signed.

For all removal actions, documents containing new
information generated after the selection of a response action,
other than comments made during the public comment period and
responses to those comments, should be kept in a post-decision
document file and may be added to the record file in certain
situations (see section III.N.).

Typically, but not in all cases, the record for a removal
response action will consist of the following types of documents.
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The list below is neither a statement of requirements for each
record nor is it exclusive. The record file should include any
other documents not listed below which meet the general criteria
described in the first paragraph of this section.

Q

atio ata
Preliminary Assessment (PA) report
Site evaluation (SI) report
EE/CA (for a non-time-critical removal action}
Sampling plan
Sampling data: validated data obtained in support of the
removal action, or any data collected for previous actions
such as RCRA or other response actions which are considered
or relied on in selecting the removal action. Unvalidated

data should be included only if relied on by the Agency in
the absence of validated data.

Chain of custody forms
Inspection reports

Technical studies performed for the site (e.g., a ground
water study) '

Endangerment assessment/risk assessment and underlying
documentation

Data submitted by the public, including PRPs

Policy and Guidance

o

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
special coordination needs, e.g., dioxin.

Guidance documents (see section III.I.)
Technical literature (see section III.J.)

articipatio
Community Relations Plan
Public notices: any public notices concernihg response
action selection such as notices of availability of

information, notices of meetings, and notices of
opportunities to comment

24
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Documentation of public meetings: jnformation generated or
submitted during meetings with the public (including PRPs)

and memoranda or notes summarizing significant information

submitted during such meetings

Public comments: complete text of all written comments
submitted (see also section III.D.)

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action

Responses to State and other Federal agency comments

Enforcement Documents (included if the document contains

information relevant to the response selection or public
participation in the response selection and does not pertain
exclusively to liability)

o

o]

Administrative orders
Consent decrees

Affidavits containing relevant factual information not
contained elsewhere in the record

Notice Letters to PRPs
Responses to Notice Letters
§104(e) information request letters and subpoenas

Responses to §104 (e) information request letters and
subpoenas

Other Information

o

o]

o

o

Index (see section III.D.)
Documentation of State involvement (see section IV.A.)

ATSDR health assessments, health studies, and public health
advisories (see section IV.C.)

Natural Resource Trustee findings of fact and final reports
and natural resource damage assessments (see section IV.D.)

isi cume

EE/CA Approval Memorandum

Action Memorandum

o)
D
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The administrative record should both track the history of
the site and be understandable to the reader. Appendix B
provides a model file structure for organizing the record.
Appendix C contains a model index.

o Amended Action Memorandum"ﬁ

C. Imminent and Substantial Endangerment

Under §106 of CERCLA, the Agency may find the existence of
an imminent and substantial endangerment to the public health or
welfare of the environment because of an actual or threatened
release of a hazardous substance.

The determination of the existence of an imminent and
substantial endangerment is an important component of the
selection of the response action. Therefore, all documents
considered or relied on in making that determination, including
any endangerment assessment and its underlying documentation,
must be included in the administrative record file. If the
determination that there is an imminent and substantial
endangerment is properly documented in the record file, judicial
review of that determination in an action under §106 of CERCLA
will also be limited to the administrative record.

D. Public Comments

In general, the administrative record should document any
opportunlty for public involvement in the selection of a response
action. All documents related to the opportunity (e.g., notices
and fact sheets), and relevant written comments received from the
public should be included in the record file to establish a
complete record for purposes of judicial review.

The record file should contain information brought to the
Agency's attention by the public. Reports, data and other
information generated by outside parties and submitted to the
Agency should be included in the record file. Public requests
for information (e.g., Freedom of Information Act (FOIA) requests
for copies of reports), need not be included in the record file.

The Agency should request that substantive oral comments
(either in person or over the phone) be put in writing by the
commenter for inclusion in the record file. The commenter should
be advised that the obligation to reduce the comment to writing
rests with the commenter.

The Agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The Agency's
consideration of such a comment may be in the form of a written
response, or reflected by documented actions taken after

26
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receiving the comment, or even by changes in subsequent versions
of documents. If the Agency prepares a written response to a
comment, the response should be included in the record file.

The Agency may notify commenters that comments submitted
prior to a formal public comment period must be resubmitted or
specifically identified during the public comment period in order
to receive formal response by the Agency. Alternatively, the
Agency may notify a commenter that the Agency will respond to the
comment in a responsiveness summary prepared at a later date.

The Agency, however, has no duty to respond to any comments
received before the formal public comment period, or to respond
to comments during the public comment period until the close of
the public comment period. The Agency may, in its discretion,
respond in writing to comments submitted outside of a formal
public comment period.

Comments received during the formal public comment period
must be addressed in the responsiveness summary (included with
the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.
Comments should be included in the record file in their original
form wherever feasible.

Comments which are received after the formal comment period
closes and before the decision document is signed should be
included in the record file but labeled "late comment." Such
comments should be handled as post-decision information (see
section III.N.). :

Comments received after the decision document is signed
should be placed in a post-decision document file. They may be
added to the record file in limited circumstances (see section
ITI.N.).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. The following
additional information, however, may assist the establishment of
administrative records for selection of CERCLA response actions
where there is enforcement activity.

E.l. Negotiation Documents

During negotiations with the Agency, a potentially
responsible party (PRP) may produce documents and claim that they
constitute confidential business information - (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.

Generally, those documents are not part of the
administrative record for response selection unless they are
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submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A privileged document which was considered or relied on
in selecting the response action should be placed in the
confidential portion of the record file. Such a document should
be summarized and the summary included in the publicly accessible
portion of the record file (see section II.H.). If the
information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
record file only and listed in the index to the file.

E.2. PRP-lead RI/FS

Where a PRP is conducting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generated during the RI/FS to the Agency. Technical information
includes sampling data, workplans, reports, and memoranda. The
Agency, and not the PRP, will establish the administrative record
(see "Interim Guidance on Potentially Responsible Party
Participation in Remedial Investigations and Feasibility
Studies," May 16, 1988 - OSWER Directive No. 9835.1a).

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs cannot, however, be responsible for decisions on what
documents comprise the record, because of, among other things,
the potential for a conflict of interest.

E.3. Admninistrative Orders and Consent Decrees

Final administrative orders and consent decrees issued prior
to selection of the response action (e.g. ordering a PRP to
conduct the RI/FS), should be included in the administrative
record file.” Administrative orders or consent decrees issued
after the signing cf the ROD or the action memorandum should not
be included in the record file, unless the consent decree or
administrative order meets the criteria for the inclusion of
post-decision documents in the record file (see section III.N.).
In such cases, the documents may be added to the record file in
accordance with procedures for post-decision documents. Drafts
of administrative orders and consent decrees should not be
included in the record file.

. Note that administrative orders must also be supported by an
administrative record. These administrative records are not the
same as administrative records for the selection of a response
action as described in this guidance. Some of the documents,
however, which form the basis for a response decision may also
form the basis for an order or decree. For example, some of the
same documents which were considered or relied on to make the
response decision embodied in a ROD will likely form the basis of
a de minimis settlement embodied in a consent order. 1In such a
case, the record file which forms the basis for the consent order
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can reference the documents contained in the record file for the
response decision.

F. Excluded Documents

Certain documents should not be included in the
administrative record because they are irrelevant to the
selection of the response action. Documents should be excluded
from the administrative record if the Agency did not consider or
rely on them in selecting the response action.

Material beyond the scope of the record should be kept in

- separate files maintained at the Regional office. These files

need not be made publicly available, although many of the
documents in the files may be available to the public if
requested under FOIA.

Examples of documents that are irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National List (NPL) deletion information. If, however, these
documents contain information that is considered or relied on in
the response action selection and that is not contained elsewhere
in the record file, then the documents should be included in the
record file.

Information regarding PRP liability is generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relat1ng to PRP liability, however, should be
compiled and maintained in the Regional office so that they are
available at the time of notxce to PRPs or referral of any
litigation.

G. Draft Documents and Internal Memoranda

In general, only final documents should be included in the
administrative record file. The record file should not include
preliminary documents such as drafts and internal memoranda.
Such documents are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The prelxmxnary documents are, therefore, not
in fact considered or relied on in making the response action
decision.

Drafts (or portions of them) and internal memoranda should
be included, however, in two instances. First, if a draft
document or internal memorandum is the basis for a decision
(e.g., the draft contains factual information not included in a

\_ final document, a final document does not exist, or did not exist
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when the decision was made), the Agency should place the draft
document or internal memorandum in the record file.

Second, if a draft document or internal memorandum is
circulated to an outside party who then submits comments which
the decisionmaker considers or relies on when making a response
action decision, relevant portions of the draft document or the
memorandum and the comments on that document should be included
in the record file.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or recommendations of staff to other staff or
management, or internal documents that evaluate alternative

viewpoints.

Drafts and internal memoranda may also be subject to claims
. of privilege (see section III.H.).

"H. Privileged Documents

Some documents in the administrative record file may be
protected from public disclosure on the basis of an applicable
privilege. Any documents which are considered or relied on in a
response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H.).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should,
if feasible, be extracted and included in the public record file.
This can often be accomplished by deleting or redacting the
privileged information from the document.

The privileges discussed below may be asserted by the Agency
with respect to documents that are considered or relied on in the
selection of a response action. The head of the office
responsible for developing the document in question should assert
the privilege. In all cases, the official asserting a privilege
should consult with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. In light of the potential for
waiver, it is important that Agency personnel not release
potentially privileged documents to the public without consulting
with ORC.

Deliberative Process

The deliberative process privilege applies to pre-

decisional, deliberative communications that express opinions,
[ o
(¥4
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advice, and recommendations of staff to other staff or
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among those
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege," 10/3/84).

In general, if a document contains factual information
forming the basis for the selection of the response action, it
should be included in the record file.

Use of the deliberative process privilege should be balanced
with the statutory mandate of including the public in the
‘response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process privilege, which include consulting with
ORC. :

Confidential Business Information (CBI)

The Agency must withhold from the public record trade
secrets and commercial and financial information that is subject
to protection under 40 C.F.R. Part 2. However, §104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality ~laims
by PRPs at CERCLA sites. The Agency should attempt to avoid
using CBI in making response action decisions and can do so in
most cases by using other information instead. Where the Agency
must use CBI in making its decision, 40 C.F.R. Part 2 and
§104 (e) (7) of CERCLA will apply and such information should be
placed in the confidential portion of the administrative record
file.

Attorn wWo

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney's
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it must
be reasonably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

Attorney-Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where
" there was an intention to keep the information confidential.
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This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from the public portion of the
administrative record file under this exemption. Often,
information subject to the protection under the personal privacy
privilege can be redacted from the document and the redacted
version can be placed in the public portion of the record file.

State Secrets

An agency is authorized to exclude from public scrutiny
information which, if released, would harm national security or
interfere with the government's ability to conduct foreign
relations. This privilege could be particularly important where
the PRP is a Federal agency or a contractor for a Federal agency.
In the case of a Federal facility cleanup, an Inter-Agency
Agreement should spell out procedures for asserting this
privilege.

confidential Informant

Statements obtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
Federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of gquidance documents, that
are considered or relied on in selecting a response action should
be included in the administrative record file for that response
action. Any guidance documents generated for the site for which
the record file is being compiled should be physically included
in the record file. Certain guidance documents, however, do not
have to be kept in the record file. Guidance documents not
generated for the particular site for which the record is being
compiled may be kept in a compendium of gquidance documents
maintained at a central Regional location.

~ Each EPA Regional office should maintain a compendium of
guidance documents which are frequently used in selecting
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response actions. As with an administrative record file, the
compendium of guidance documents must be available to the public,
but only at the central Regional location. The Administrative
Record Coordinator should maintain and update the compendium of
guidance documents. If a guidance document maintained in the
compendium is considered or relied on when making a response
action decision, the index to the record file must list the
document and indicate its location and availability. See also
Appendix E.

$98133.3A

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. 1In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical Literature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site at issue which is not publicly available should also
be included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

Publicly available technical literature not generated for
the site at issue, however, need not be located at or near the
site or at a central Regional location if the documents are
referenced in the index to the record file. These documents do
not have to be physically included in the record file because
they are already available to public. Copying such documents
creates a significant burden to the Agency and copyright laws may
pose additional barriers to such copying. Examples of publicly
available technical literature include engineering manuals,
ground-water monitoring or hydrogeology textbooks, ATSDR
toxicological profiles, and articles from technical journals.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file. Printouts or other documents
produced from the models and databases should be physically
included in the record file if such documents contain information

"~
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which was considered or relied on in selecting the response
action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the administrative record need not be included in the
record file if they are readily available to the public. For
example, the NCP and other regulations are easily accessible
since they are published in the Federal Register and the Code of
Federal Regulations.

Copies of the actual standards (statutes or regulations)
comprising Federal and State ARARsS should be physically included
in the record file if they are not easily accessible. Also,
other Federal and State criteria, advisories, and guidance
documents pertinent to the site (i.e., what the Agency refers to
as "TBCs," or standards "to be considered"), may not be easily
accessible. If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(HRS) scoring package and comments received on the listing, need
not be included in the administrative record for selection of a
response action. The NPL docket contains information relevant to
the decision to list a site, which may be irrelevant to the
decision on response action selection.

Documents in the NPL docket which contain sampling data or
other factual information which was considered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the Agency or its contractors (e.g., a State).

M. RCRA Documents

If an action is taken under CERCLA at a site with a history
of Resource Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCRA permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective
Measures Studies (CMS), or responses to RCRA information
requests).
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Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, quantity of wastes, and observations of
potential threats gathered during RCRA investigations should be
included if not contained elsewhere in the record file.

N. Post-Decision Intornation

In qeneral documents generated or received by the Agency
after signing the response action decision document (e.g., ROD or
Action Memorandum), should not be added to the administrative
record file. Since the administrative record contains the
information which forms the basis for the response selection,
documents generated or received after selecting the response
action are not relevant to that response decision and should not
be included in the record file. 1In limited situations, however,
the Agency must include in the record file documents generated or
received after the decision document is signed.

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained at a central Regional location.
Documents kept in the post-decision document file may be added to
the record file in the situations described below:

o Where a decision document does not address or reserves a
significant aspect of a response action decision to be made
at a later date. For example, a decision document that doces
not resolve the type of treatment technology. 1In such’
cases, the Agency should continue to add documents to the
record file which form the basis for the unaddressed portion
of the decision.

o Where there is a significant change in the selected response
action. cChanges that result in a significant difference to
a basic feature of the selected remedial action (e.g.,
timing, ARARs), with respect to scope, performance, or cost
may be addréssed in an explanation of significant
differences. Under §117(c) of CERCLA,

"(a) fter adoption of a final remedial action plan
- (1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made."

e:9
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The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and Agency responses to any significant comments. A
formal public comment period is not required on an
explanation of significant differences.

Some changes will be so significant that they fundamentally
alter the very nature or basis of the overall response
action. Such changes will require an amended decision
document. The Region will decide whether a change to a
response action is considered a significant or a fundamental
change for purposes of addressing the change (the "Guidance
on Preparing Superfund Decision Documents: The Proposed
Plan and Record of Decision," OSWER Directive No. 9355.3-
02) is expected to address this.

When the decision document is amended, the amended decision
document, the underlying documentation, any significant
comments from the public, and Agency responses to any
significant comments, should be included in the record file.
ROD amendments will require a formal public comment period.

Where comments containing significant information are
generated or received after the close of the public comment
period. The Agency must consider comments submitted after
the public comment period only to the extent that the
comments contain significant information not contained
elsewhere in the record file which could not have been
submitted during the public comment period and which
substantially support the need to consider significantly
altering the response action. Documents meeting this test
should be included in the record file, along with the
Agency's responses to the significant comments, whether or
not such information results in a change to the selected
decision. In this case, the comments, the underlying
documentation, and Agency responses to such comments, should
be included in the record file.

Post-decision information may also be added to the record
file if the Agency holds public comment periods after the
selection of the response action. The Agency may hold
additional public comment periods or extend the time for
submission of public comment on any issue concerning
response selection. Such comment should be limited to the
issues for which the Agency requested additional comment.
All significant comments submitted during such comment
periods, along with any public notices of the comment
period, transcripts of public meetings, and Agency responses
to the comments, should be placed in the record file.

24
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A. Statas

A.1. State Involvement on Federal-lead Sjites

The administrative record for a Federal-lead site must
reflect the opportunity for involvement in the selection of the
response action afforded the particular State. The record for a
remedial action should include documents that reflect at least
rhe following State participation or the opportunity for State

part1c1pat10n'

Letter to State requesting identification of ARARs and the

o
final response from State identifying ARARs (and
certification from the State),

o Opportunity to comment or comments on a proposed finding or
decision to select a remedial action not attaining a level
or standard of control at least equivalent to a legally
applicable or relevant and appropriate standard,
requirement, criteria, or limitation (as mandated by
§121(d) (4) of CERCLA);

o Opportunity to comment or comments on the final draft RI/FS,
the Proposed Plan and EPA responses to the comments;

o) Significant post-decision State comments and EPA responses

to the comments (place in the post-decision document file
for possible inclusion in the record file - see section

III.N.).

The administrative record for a removal action should
reflect any State participation, especially any State comments
and EPA responses to the comments. :

The record file should only include final State comments.
Any preliminary deliberations between the State and EPA relevant
to the response selection need not be part of the record file if
superseded by documentation of the State's final position.

The governing body of an Indian tribe should be afforded the
same treatment as a State in accordance with §126 of CERCILA.

2. Federal Involvement in State-lead Sites

Where a State has been officially designated the lead agency
for a CERCLA site, the State must compile the administrative
record for that site in accordance with §113(kx) of CERCLA. Since
EPA has ultimate responsibility for both the selection of a
response action (EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and

maintaining the record. In such cases, EPA must assure that the
) l‘
lo'
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; record file forms a complete basis for the selection of the
response action. 2 2 7

The State as lead agency must maintain the record file at a
State office (e.g., the State's central environmental agency
office) and at or near the site. At a minimum, the State as lead
agency also must transmit a copy of the index, RI/FS workplan,
the RI/FS released for public comment, the Proposed Plan, and any
public comments received on the RI/FS and the Proposed Plan to
the appropriate EPA Regional office. These documents should be
transmitted to the Agency as they are generated or received.
Transmittal of the index will not suffice. 1In addition, other
documents may be requested by EPA on a case-by-case basis.

The Superfund Memorandum of Agreement (SMOA), or Cooperative
Agreement (CA), must address the administrative record
requirements. The following language should be included in the
SMOA or CA where the State has been officially designated the
lead agency for a CERCLA site:

"The State must compile and maintain the
administrative record upon which the selection of the
(remedial, removal] action is based. The compilation
and maintenance of the record must be, to the extent
feasible, in accordance with EPA guidance on the
administrative record. The administrative record must
be located at the State [environmental agency) office,
and at or near the site. In addition, the State must
submit copies of the index, the RI/FS workplan, the
RI/FS released for public comment, the Proposed Plan,
and any public comments received on the RI/FS and
Proposed Plan to the EPA Regional office, as they are.
added to the administrative record file. 1In addition,
other documents may be requested by EPA on a case-by-
case basis. The State shall comply with §113 of CERCLA
and any applicable regulations. EPA may require the
retention of other documents for cost recovery
purposes."

The record file compiled by the State should reflect EPA's
participation, comments, concurrence, and disagreements at the
same stages as are required for State involvement in a Federal-
lead site. The State must place in the record file any documents
submitted by EPA for inclusion in the record file.

B. Federal Pacilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
Federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a Federal facility must include all documents considered
or relied on in selecting a response action, including documents
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submitted by EPA on the selection of the response action. The
Federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public participation requirements in §§113
and 117 of CERCLA.

The Federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. 1If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The Federal agency should keep a
complete copy of the record file at a location within the Federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a Federal facility, EPA must
participate in compiling and maintaining the record. 1In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,
the Federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the Proposed
Plan, and any public comments received on the RI/FS and Proposed
Plan to the appropriate EPA Regional office. These documents
should be transmitted to the Agency as they are generated,
Transmittal of the index will not suffice. 1In addition, other
documents may be requested by EPA on a case-by-case basis.
Inter-Agency Agreements (IAGs) should spell out procedures for
compiling and maintaining the record.

C. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. 1If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In the event that the ATSDR health assessment and EPA's risk
assessment appear inconsistent, a document explaining the
difference should be generated and placed in the record file.

[ ey
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D. Natural Resources Trustees

Section 122(j) (1) of CERCLA requires that the Agency give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
record file must include the Agency's notice to the Natural
Resources Trustee, and any subsequent final communications (e.gq.,
a release or final report). In addition, any factual information
ptov;ded by the Natural Resources Trustee which the Agency
considers or relies on in selecting a response action should be
included in the record file.

In the event that the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed

in the record file.
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V. DISCLAIMER 227

The policies and procedures established in this document are
intended solely for the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and to change them at any time
without public notice.

VI. FURTHER INFORMATION

_ For further information concerning this memorandum, please
contact Sven-Erik Kaiser in the Office of Waste Programs
Enforcement at FTS (202) 475-9806.
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Adrministrative Record: as used in this guidance, the completed
compilation of documents the Agency considered or relied on in
selecting a response action.

GLOSSARY

iv ile: as used in this guidance, the
ongoing collection of documents the Agency anticipates will
constitute the administrative record when the selection of
response action is made.

ARAR: applicable or relevant and appropriate requirements (see
§121(d) of CERCLA).

ATSDR: Agency for Toxic Substance and Disease Registry.

CA: cooperative agreement (entered into with a State or local
_government to transfer funds to conduct response activities).

CBl: confidential business information.

CERCLA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.: Code of Federal Regulations.

CMS: corrective measure study (RCRA corrective action document,
equivalent to an FS).

CRC: Community Relations Coordinator.

CRP: community relations plan.

Document: as used in this guidance, includes writings, drawings,
graphs, charts, photographs, and data compilation from which
information can be obtained. It does not, however, include
physical samples.

DOJ: Department of Justice.

EE/CA: engineering evaluation/cost analysis (removal document).
EPA: United States Environmental Protection Agency.

ESD: Environmental Services Division.

anation of Signifi iffe ces: post-ROD document
described in §117(c) of CERCLA.

FOIA: Freedom of Information Act.

42

366



$9833.13A

ESB: field sampling plan. 227
HRS: Hazard Ranking System.
IAG: inter-agency agreement (made with a Federal agency).

the agency that provides the 0SC or RPM to plan and
implement a response action under the NCP.

NCP: Natxonal 0il and Hazardous Substances Contingency Plan,
proposed revisions published on December 21,1988 (53 FR 51394).

NPL: National Priorities List.

QECM: EPA Office of Enforcement and Compliance Monitoring.

QERR: EPA Office of Emergency and Remedial Response.

OIRM: EPA Office of Information Resources Management.

Operable Unit: a diﬁcrete action that comprises an incremental
step toward comprehensively addressing site problems (see section
300.5 of the proposed NCP).

QORC: EPA Office of Regional Counsel.

OSC: On-Scene Coordinator (project manager for a removal action)
OSWER: EPA Office of Solid Waste and Emergency Response.

OWPE: EPA Office of Waste Programs Enforcement.

PA: preliminary assessment.

PRP: potentially responsible party.

QAPP: quality assurance project plan.

RA: remedial action.

RCRA: the Solid Waste Disposal Act as amended by the Resource
Conservation and Recovery Act.

RD: remedial design.
RI/FS: remedial investigation/feasibility study.

RFA: RCRA facility assessment (RCRA document, equivalent to a
PA/SI).

RFI: RCRA facility investigation (RCRA corrective action
document, equivalent to an RI).
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ROD: Record of Decision (documents the selection of a remedial

action).

RPM: remedial project manager (project manager for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (se§
CERCLA above). -

Site File: the file contaihinq all site documentation.

§I: site investigation.

SMOA: Superfund memorandum of agreement (made with a State).
Support Agency: the agency that provides the support agency

coordinator to furnish necessary data to the lead agency, review
.response data and documents, and provide other assistance as

requested by the lead agency. The support agency may also concur

on decision documents.

44

368

45



09833L3A
APPENDIX A
227

SECTION 113 (J) OF CERCLA

@) Jupiciar Revigw.—

(1) LimrraTIoN.—In any judicial action under this Act, judi-
cial review of any issuss concerning the adequacy of any re-
sponase 3ction taken or ordered by the President shall be limited
to the administrative record Otherwise applicable les of
adminutrative low shall govern whether any supplamental ma-
terials may be considered by the court. L o

(2) STANDARD.—In considering objections raised in any #4::-
cial action under this Act the court shall uphold the Presi.
dent’s decision in selecting the response action unless the object-
ing party can demonstrate, on the administrative record, that
the decision was arbitrary and copricious or otherwise not in
accordance with law.

(3) REMEDY.—If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with low, the court shall award (A) only the re
sponse cosis or damages that are not inconsistent with the na-
tional contingency plan, and (B) such other relief as is consist-
ent with the National Contingency Plan

(4) ProcsDURAL zRRORS.~—In reviewing alleged procedural
errors, the court magy dissllow costs or damages only if the
errors were 30.serous and related to matters of such central rel-
evance to the action that the action would Aave deen signifi-
cantly changed had such errors not been made. :
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SECTION 113 (K) OF CERCLA

(R) ADMINISTRATIVE RECORD AND PARTICIPATION PROCEDURKS. —

(1) ADMINISTRATIVE RECORD.— The President shall establish

an adminustrative record uoon whicA the President shall base
the selection of a response action The adminutrative record
shall be available to the pudlic at or near the focility at issue.
The President also may place duplicates of the administrative
record at any other location. =

(2) PARTICIPATION PROCEDURRS. —

(A) REMOVAL ACTION.—The President shall promulgate
regulations in accordance with chapter § of title 5 of the
United States Code atabh’ahuumduru for the appro-
prate participation of interested persons in the develop-
ment of the administrative record on which the President
will base the selection of removal actions and on which ju-
dicial review of remouval actions will be based.

(B) RexxpiaL acTiON.—The President shall provide for
the participation of interested persons, including potential-
ly responsible parties, in the development of the adminis-
trative record on which the President will base the selection
of remedial actions and on which judicial review of reme-

ial actions will be based The ures developed under
this subparagraph shall incl 6t @ minimum, each of
the jollowing:

(i) Notice to potentially affected persons and the
public, which shall be accompanied by a brief analysis
of the plan and alternative plans that were considered.

(ii) A reasonable opportunity to comment and provide
information regarding the plan

(iii) An opportunity for @ public meeting in the af-

fected area, in accordance with section 117(aX€) (relat-
ing to public participation). :
(iv) A response to each of the significant comments,
criticisms, and new dats submitted in wntten or oral
presentations.
(u) A statement of the basis and purpose of the select-
ed action.
For pu of this sub h, the administrative
record shall include all items dcuz and received under
_this subparagraph and all items ribed in the second
sentence of section 117(d). The President shall promulgate
regulations in accordance with chapter 5 of title 5 of the
Ur;md Stctz Code to carry out the requirements of this
su .

(C) INTzRIM RECORD.—Until such regulations upder sud-
paragraphs (A) and (B) are promulgated, the administra-
tive record shall consist of all items developed and received
pursuant o current procedures for selection of the response
action, including procedures ﬁr‘ the participation of inter-
ested parties ang tAe public. development of an admin-
istronive record and the selection of response action under
this Act shall not include an adjudicatory heaning.

(D) POTENTIALLY RESPONSIBLE PARTIES.—The President
shall make reasonable efforts to identify and notify poten-
tially responsible parties as early as possible before selec-
_tion of a response action Nothing'in this paragraph shall
be construed to be o defense o liadility. _
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MODEL FILE STRUCTURE

This model file structure may be used to compile an
administrative record file for a remedial action, a removal
action, or a combination of both remedial and removal actions.
I1f the record documents a remedial action decision, section 2 of
the file will contain only those removal action documents which
(a) predate the remedial record of decision and (b) are relevant
to the selection of the remedial action. If the record documents
a removal action decision, sections 3, 4, and 5 of the file will
contain only those remedial action documents which (a) predate
the removal action memorandum and (b) are relevant to the
selection of the removal action.

Justification is unnecessary for file categories without any
documents. Those categories should be left out of the index.

A document should be filed in only one category, even if it
falls into more than one category. It may be referenced in
another category. If necessary, additional subcategories may be
developed to accommodate documents not falling in any of the
defined subcategories. Avoid adding categories of miscellaneous

documents.

The correspondence subcategory can include comments and
responses specific to the category. If the comments and
responses are general in nature or address more than one
category, they may be included in the public participation
category. ’ ’ '
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7.4 Consent Decrees

7.5 Affidavits

7.6 Documentation of Technical Discussions with PRPs on
Response Actions .

7.7 Notice Letters and Responses

HEALTH ASSESSMENTS
8.1 ATSDR Health Assessments
8.2 Toxicological Profiles

NATURAL RESOURCE TRUSTEES
9.1 Notices Issued

9.2 Findings of Fact

9.3 Reports

PUBLIC PARTICIPATION

10.1 Comments and Responses

10.2 Community Relations Plan ,

10.3 Public Notice(s) (Availability of the Administrative
Record File, Availability the Proposed Plan, Public
Meetings)

10.4 Public Meeting Transcripts

10.5 Documentation of Other Public Meetings

10.6 Fact Sheets and Press Releases

10.7 Responsiveness Summary

10.8 Late Comments
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11.0 TECHNICAL SOURCES AND GUIDANCE DOCUMENTS 22
11.1 EPA Headquarters Guidance
11.2 EPA Regional Guidance
11.3 State Guidance :
11.4 Technical Sources ;
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MODEL INDEX

Attached is an excerpt of the Index of documents included
in the Administrative Record for the Love Canal site. The Index
lists the documents according to the EPA file structure (category
number). The Index includes the followlng information fields:

- DOCUMENT NUMBER...

TITLE. .eeoeeeonens

AUTHOR..... ce e

RECIPIENT........

DATE."‘.......'..»

TYPE....ovieeeernnn

CATEGORY..........

indicates the first and last page numbers of
the document. Both page numbers will be the
same for one-page documents. In this
particular index, the document number
consists of a three letter site code followed
by microfilm reel and frame numbers.

indicates the title or an enhanced
description of the document in parentheses.

indicates the author or primary originator
and the author's corporate affiliation.

‘indicates the addressee or primary recipient

and the addressee's corporate affiliation.

indicates document date by month/day/year.
/ / means no date was available.

indicates the document type.

indicates the EPA file structure number.

en
[\ )y
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29/39./87 Adwministrative Record - Zategory Nusber Order 227 Page: 135
LOVE CANAL
Jocupent Nusber: LOV-801-1879 To 1089 Date: 82/97/86

Title: Additional Sampling of the Bleck, Sergholt: & Cayuga Creeks ard Extended Sewer Inspection
Praject - Sumary

Type: AN
Zategery: 11,4.2 Public Meeting Transcripts
Author: none: NY Dept of Environmental Concervation
Recipient: Garbarini, dougias: US £7R

Lacuwent Nusber: LOV-001-1063 To 1078 Date: 11/13/
“itla: (Statys report of Love Canal Remecdial Programs far juolic 3eeting neld on 11/13/86)

Type: GRAPHIC
Category: 11.4.9  Fublic Meeting Transcripts
Authar: Bobersky, Guy T: NY Dept of Eavironmental Comservaiiin
Recipient: none: nore

Tocument Numger: LOV-39-813 To 2018 Date: 8/12/87

Titie: 'Love Csnal Feasitility Stucy Workshop, schedule of days events ard stizngance sheets)

Type: CCRRESPONDENCE
Categery: 11.4.3  Public Meeting Transcripts
Concztion: INCOMPLETE .
Qyihar: nong: none
none:  ncne

Mecusent Nuaoer: LOV-303-00:9 T o4 . Date: 98/25/87
Titie: (Presentation of Froposed Plan for Love Canali
Type: GRAPHIC
Category: 11.4,3 Public Meeting Transcripts
Congition: [NCOMPLETE

~uthor: none: none
decipient; none: none
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MODEL POSITION DESCRIPTION FOR ADMINISTRATIVE RECORD COORDINATOR

INTRODUCTION

The incumbent serves as an Administrative Record Coordinator
in one of the Regional ogtices of the Environmental Protection
Agency (EPA). (Each gegxon may want to add an introduction to
superfund and the Reganal offlcg he;e.] The incumbent is
responsible for compiling and maintaining administrative record
files for CERCLA (Superfund) response action decisions.

Section 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response
action is based. Such a record is a compilation of all documents
which the Agency considered or relied on in making its response
action decision. Judicial review of any issues concerning the
adequacy of any response action decision is limited to the
administrative .record. Public participation in the development
of the record is required by law. :

Establishment of thorough and complete administrative
records is essential to EPA's Superfund program. Administrative
records which include public participation and withstand judicial
scrutiny allow EPA to meet. its goals and objectives.

The incumbent will be responsible for compiling and
maintaining administrative records for large numbers of Superfund
sites. Each record requires coordination with many people
including: Federal staff, State and local officials, private
contractors, the general public and potentially responsible
parties. Further responsibilities include deliberations over
which materials to include in each record and requirements for
dealing with privileged materials.

o N ES
1. The incumbent is responsible for compiling and maintaining
all of the administrative records for selection of CERCLA
response actions for a Regional office of the EPA. The
incumbent must have complete knowledge of all rules and

procedures governing development of the administrative
record files.

2. Receives and reviews all documents submitted by the Remedial
Project Manager (RPM), On-Scene Coordinator (0SC), Office of
Regional Counsel (ORC) and other appropriate staff for
inclusion in the administrative record files. The incumbent
will coordinate with staff responsible for deciding what

53 4
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documents are included in the record and will arrange for 227
adding documents to the record file.

Compiles the administrative record file for each CERCLA
response action. This includes logging the receipt of each
document, maintaining a central master file of documents,
redacting information from privileged documents as directed
by ORC, maintaining any privileged portions of each record
using Agency security measures, arranging for copying of
documents in each record and transmitting the documents to
appropriate repositories.

Coordinates the compilation of the administrative record
files with State and Federal agencies. This includes
receiving records maintained by State and Federal agencies
and notlfylng approprxate personnel of these records for

their review.

Maintains and updates (monthly) an index of each
administrative record file in conformance with Agency

guidelines.

Ensures public access to administrative record files. This
includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and
maintaining a log of persons reviewing documents. The
incumbent will have to respond to phone calls and visitors
wanting information on and from the record. These functions
will be coordinated with the Office of Public Affairs and
Superfund Community Relations Coordinators.

Maintains the Regional Superfund Central Library of guidance
documents and technical references.
(o) WO

The incumbent works under the general supervision of the

(Hazardous Waste Branch Chief). An administrative record is
reviewed and certified for litigation by a person designated by
the Regional Administrator.

=

(W0
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COMPENDIUM OF CERCLA RESPONSE SELECTION GUIDANCE DOCUMENTS

The "Compendium of CERCLA Response Selection Guidance
Documents" is a collection of guidance documents which are
frequently used in the selection of a CERCLA response action.

The following documents are the core guidance documents used
in the CERCLA response selection process and are included in the
Compendium. The Agency is preparing a more comprehensive list of
frequently used guidance documents. This particular list and
file structure was adapted from "Selected Technical Guidance for
Superfund Projects," September 1988 - OSWER Directive No. 9200.7-

01.

SITE ASSESSMENT

Data Quality Objectives for Remedial Response Activities:
Development Process [EPA 540/G87-003]

Data Quality Objectives for Remedial Response Act1v1t1es
Example Scenario (EPA 540/G87-004)

Design and Development of Hazardous Waste Reactivity Testing
Protocol [NTIS PB-84-158-807)

Guidance for Conducting Remedial Investigations and Feasibility
Studies Under CERCLA (Interim Final) [OSWER Directive 9335.3-01)

Handbook for Evaluating Remedial Action Technology Plans (Final
Report, Oct. 81-Jun. 82) (NTIS PB-84-118-249]

Handbook, Remedial Action at Waste Disposal Sites, Revised [EPA
625/6-85-006)

Modeling Remedial Actions at Uncontrolled Hazardous Waste Sites
(OSWER Directive 9355.0-08)

Test Methods for Evaluation of Solid Waste: Physical/Chemical
Methods, 3rd Edition [GPO 955-001-00000-1)

MONITORING AND SAMPLING

- Geophysical Methods for Locating Abandoned Wells [NTIS PB-84-212-
711)

Geophysical Techniques for Sensing Buried Wastes and Migration
[NTIS PB-84-198-449)

Practical Guide for Ground-water Sampling [NTIS PB-86-137-304)

‘6
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RCRA Ground-water Monitoring Technical Enforcement Guidance 297
Document [NTIS PB-87-107-751]

Sediment Sampling Quality Assurance User's Guide (NTIS PB-85-233-
542)

Soil Sampling Quality Assurance User's Guide ([NTIS PB-84-198-621)
SOURCE CONTROL: ALTERNATIVE TREATMENT TECHNOLOGIES

Directory of Commercial Hazardous Waste Treatment and Recycling
Facilities [NTIS PB-86-178-431]

Guidance Document for Cleanup of Surface Tank and Drum Sites
[NTIS PB-87-110-672) 4

Guidance Manual for Research, Development, and Demonstration
Permits Under 40 CFR, Section 270.65 [NTIS PB-86229-192)

Handbook for Stabilization/Solidification of Hazardous Waste [EPA
540/2-86/001)

Manageﬁent of Hazardous Waste Leachate (NTIS PB-81-189-359)

Mobile Treatment Technologies for Superfund Waste [EPA 540/2-86-
003F)

- Practical Guide -~ Trial Burns for Hazardous Waste Incinerators:
Project Summary [NTIS PB-86-190-246/AS)

Prohibition on the Placement of Bulk Liquid Hazardous Waste in
Landfills - Statutory Interpretive Guidance [NTIS PB-86-212-271]

Review of In-Place Treatment Techniques for Contaminated Surface
Soils, Volume 1 Technical Evaluation (NTIS PE <5-124-881)

Review of In-Place Treatment Techniques for Contaminated Surface
Soils, Volume 2 Background Information for In-Situ Treatment
[NTIS PB-85-124-889)

Systems to Accelerate in Situ Stabilization Waste Deposits [EPA
540/2-86-002)

Technology Screening Guide for Treatment of CERCLA Soils and
Sludges [EPA 540/2-88/004)

Treatment Technology Briefs: Alternatives to Hazardous Waste
Landfills [EPA 600/8-86~017)

SOURCE CONTROL - STORAGE/IAND DISPOSAL

_Systems to Accelerate in Situ Stabilization of Waste Deposits
(EPA 540/2-86-002)

56 <7
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GROUND-WATER REMEDIATION

Guidance on Remedial Actions for Contaminated Ground Water at
superfund Sites (Interim Final) [OSWER Directive 9283.1-2

Leachate Plume Management [NTIS PB-86-122-330)
RISK/ENDANGERMENT ASSESSMENT

superfund Exposure Assessment Manual (Draft) (EPA 540/1-88/100]
superfund Public Health Evaluation Manual (EPA 540/1-86/060)

co U (") ‘U

Emergency Response Procedures for Control of Hazardous Substance
Release [NTIS PB~-84-128-719)])

Guidance Manual for Minimizing Pollution From Waste Disposal
Sites [NTIS PB-286-905)

Guide for Decontaminating Buildings, Structures, and Equlpment at
Superfund Sites [NTIS PB-85-201-234/AS)

Slurry Trench Construction for Pollution Migration Control [NTIS
PB-84-177-831)

Superfund Remedial Design and Remedial Action Guidance (NTIS PB~
88-107529)

Superfund Removal Procedure Revision #3 (OSWER Directive 9360-
0.03B]

PROG G

CERCLA Compliance With Other Environmental Statutes [OSWER
Directive 9234.0-02]

Guidance Document for Cleanup of Surface Impoundment Sites [NTIS
PB-87-110-664)

Handbook, Remedial Action at Waste Disposal Sites, Revised [EPA
625/6-85-006] A

Superfund Federal-Lead Remedial Project Management Handbook [EPA
540/G-87,/001)

Superfund State-~Lead Remedial Project Management Handbook [EPA
540/G-87/002])

57
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CASE STUDIES

Case Studies 1-23: Remedial Responses at Hazardous Waste Siteg
(NTIS PB-86-121-721]

Summary Report: ‘Remedial Response at Hazardous Waste Sites (NTIS
PB-86-121-721)

COSTS

Costs of Remedial Response Actions at Uncontrolled Hazardous
waste Sites [NTIS PB-813-164-830])

Remedial Action Costing Procedures Manual (NTIS PB-88-113-691)

Removal Cost Management Manual [OSWER Directive 9360.0-02B]

-4
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MODEL TRANSMITTAL COVER LETTER

Name of Contact]
(Address]

pear [Name of Contact]:

The U.S. Environmental Protection Agency is required by law
to establish administrative records "at or near a facility at
issue." This administrative record consists of information upon
which the Agency bases its selection of response action for a

particular Superfund site.

By providing the public with greater access to these
records, it is our hope that they will be better equipped to
comment constructively on site activities and to understand the
issues relating to the selection of the response action at the

site.

We appreciate having the [Name of local repository] as the
designated administrative record facility for the [Name of site)
Superfund site. The enclosed record files, along with any future
documents relating to technical activities at the site should be
placed in the [Name of local repository] and be available for
public review. The record files should be treated as a non-
circulating reference - it should not be removed from your

facility.

Also enclosed is a fact sheet to assist you and your staff
in answering questions posed by the public concerning
administrative records for selection of response actions at
Superfund sites. Please feel free to distribute this guide to

the public.

To ensure the receipt of the administrative record file, I
would appreciate your completion of the attached Document
Transmittal Acknowledgment form. Please return this form in the
enclosed self-addressed, stamped envelope.

Again, I would like to thank you for your cooperation with
the U.S. EPA in serving as a Field Repository. If you have any
questions or comments, please contact [Name of EPA contact] at

(Phone No.].

Sincerely,

(Name]
Adnmninistrative Record Coordinator

€0
383

59



#9833, 3,
APPENDIX G
22
MODEL DOCUMENT TRANSMITTAL ACKNOWLEDGMENT

From: (Regional Office Address)

To: (Field Repository Address)

I acknowledge that I have received the following documents from
the U.S. EPA Region Office, pertaining to [Site Name)

Superfund site.

Administrative Record Name - [Site Name)

Adninistrative Record Document Numbers =~

Signed

Date

Please return this form to: [Regional Office Address)

60
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FACT SHEET

Administrative Records in Local Repositories

The "administrative record" is the collection of documents
which form the basis for the selection of a response action at a
superfund site. Under section 113(k) of the Comprehensive
gnvironmental Response, Compensation, and Liability Act, as
amended by the Superfund Amendments and Reauthorization Act
(CERCLA), EPA is required to establish an administrative record
for every Superfund response action and to make a copy of the
administrative record available at or near the site.

The administrative record file must be reasonably available
for public review during normal business hours. The record file
should be treated as a non-circulating reference document. This
will allow the public greater access to the volumes and also
minimize the risk of loss or damage. Individuals may photocopy
any documents contained in the record file, according to the
photocopying procedures at the local repository.

The documents in the administrative record file may become
damaged or lost during use. 1If this occurs, the local repository
manager should contact the EPA Regional Office for replacements.
Documents may be added to the record file as the site work
progresses. Periodically, EPA may send supplemental volumes and
indexes directly to the local repository. These supplements
should be placed with the initial record file.

The administrative record file will be maintained at the
local repository until further notice. Questions regarding the
maintenance of the record file should be directed to the EPA

Regional Office. :

The Agency welcomes comments at any time on documents
contained in the administrative record file. Please send any
such comments to [name and address]). The Agency may hold formal
public comment periods at certain stages of response process.
The public is urged to use these formal review periods to submit

their comments.

For further information on the administrative record file,
contact [name and phone no. of Administrative Record
Coordinator].

€2
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MODEL NOTICE OF PUBLIC AVAILABILITY 227

140 $7¢,
q“ 'f

iwg

d‘ M“Q
THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE
_ADMINISTRATIVE RECORD
XYZ SITE, [Locality, State)

The U.S. Environmental Protecdtion Agency (EPA) announces the
availabzllty for public review of files comprising the .
administrative record for the selection of the [remedial,
removal] action at the XYZ site, (Locality, State]. EPA seeks to
inform the public of the availability of the record file at this
repository and to encourage the public to comment on documents as
they are placed in the record file.

The administrative record file includes documents which form
the basis for the selection of a [remedial, removal] action at
this site. Documents now in the record files include
(preliminary assessment and site investigation reports, validated
sampling data, RI/FS workplan, and the community relations plan]).
Other documents will be added to the record files as site work
progresses. These additional documents may include, but are not
limited to, the RI/FS report, other technical reports, additional
validated sampling data, comments and new data submitted by
interested persons, and EPA responses to significant comnments.

The administrative record file is available for review
during normal business hours at:

[Repository Name) and U.S.EPA - Region 2
{Address and Phone %) (Address and Phone #)

Additional - information is available at the following locations:

Verified sampling data - Contract laboratory,
and documentation {Address and Phone #)

Guidance documents and - EPA-Region 2
technical literature (Address and Phone #)

Written comments on the administrative record should be sent to:

{(Name), Office of Public Affairs
U.S. EPA -~ Region 2
[Address and Phone #]

62

386



$9833.3A
APPENDIX J 29%
MICROFORM APPROVAL MEMORANDUM
,10370,
.
N o 30 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; m : , WASHINGTON. D.C. 20460
‘5 ‘3’
¥ ) -
“w ot 0CT 2} 88
OFFICE OF

SOUID WASTE AND EMERGENCY AESPONSE

- SUBJECT: Microfilming the Administrative Record

N
FACM: Edward J. Hanley, Director < '7
Office of Information Resources Management
T0: Asa R, Frost, Jr., Director/
OSWER Information Management Staff

In accordance with EPA Records Management Manual, Chapter 6,
dated 7/13/84, I approve OSWER's request for an
admlnlstratlve record micrographic system for reglonal
hazardous waste management programs.

The feasibility study prepared for OWPE, entitled
"Assessment ot the Suitability and Costs of Alternatives for
the Administrative Record" (June 30, 1988), satisfactorily
documents and Justifies the need for converting the
administrative record to microform. In particular, the
requirement under SARA to make the administrative record
publicly available at or near each hazardous waste site
makes microform a cost-effective storage medium.

Please inform each regional hazardous waste program of my
approval of OSWER's request and of the need to comply with
the remaining provisions of Chapter 6 of the EPA Records
Manual should the region proceed with implementing an
administrative record micrographic system.

cc: SIRMOs, Region 1l - X
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MODEL CERTIFICATION

IN THE [NAME OF COURT]

UNITED STATES OF AMERICA,

Plaintiff, :
v. ;
(NAMES OF DEFENDANTS ] :
Defendants, ; CIVIL ACTION
NO. [number)
V.

(NAMES OF THIRD PARTY
DEFENDANTS ]

Third Party Defendénts :

: CERTIFICATION OF DOCUMENTS
(o] SING T A STRA

The United States Environmental Protection Agency (EPA)
hereby certifies that the attached documents constitute the
administrative record for selection of response actions under the
Comprehensive Environmental Response Compensation and Liability
Act or 1980, as amended, for the [name of site] site in [City or
County], [State]. .

By the United States Environmental Protection Agency:

In witness whereof I have
subscribed my name this day of

, 19 in _____[cityl .

| €5
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ot :‘\m.m_ they may receive funds

o he fund for section 10‘_! response

fro® * s authorized by section 111(al(1)
20T CLA. A political subdivision ofa
gl ~ = g trested 48 8 State for the

s l,c of section 107. _

F“”z,gn for technical assisiance.

3. &' NCP § 300.25(d) refers to
“ﬂ:nuvc agreemants and contracts.
dments 10 CERCLA section 111
technical assistance grants

Lrsuant 10 section 117(e). Cooperauve

7 eements and grants. when taken

r,mgr. are generslly referred. to as
, Jsuistance agreements.” EPA is
roposing lo revise § 300.25(d) to refer to
? rocurement congacts or assistance
‘gmmems."
Subpart [—Administrative Record for
Select:0n of Response Action

proposed Subpart ] of the NCP is
enurely new. It implements CERCLA
requirements concerning the
establishment of an administrative
cecord. Section 113(k)(1) of CERCLA
-squires the establishment of an
administrative record that contains the
documents that form the basis for the
selection of a CERCLA response action.
In addition. section 113(k}(2} requires
the promulgation of regulations
establishing procedures for the
participation of interested persons in the
Jevelopment of the admunistrative
record.

EPA is proposing regulations
regarding the administrative record that
include procedures for public
parucipation. This will ensure the
development of a complete and accurate
rccord by all parties responsible for
-ompiiing records. because procedures
‘ot establishing and maintaining the
record are closely related to the
procedures goverming public
participation.

Because this subpart is entirely new.
the following discussion is not divided
into major revisions, other revisions.
and pounts of clarification. Instead. it
explains the purpose of the
«dministrutive record and then generally
provides a paragraph by paragraph
explanation of the proposed regulations.

A Dackground and Purpose

Under CERCLA. the admirustrative
record established under section 113(k)
serves two primary purposes. First,
under section 113(j). judicial ceview of
any issue concerning the adequacy of 3
teaponse action is limited to the
administranve record. Second. section
i13(a) requires that the admin:sirative
record be used as a venicle for public
F2TUCIDI LGS oo the sesection of Ihe
response action, ensunng that EPA has

coof
. en
,ulhoﬂle

considered all relevant factors o
selecting the response and that
interested parties have been pven
adequate notice and an opportunity to
participate in that selection.

1. Judicial review. Secuon 113(j}(1) of
CERCLA provides that judicial review of
any issues concerrung the adequacy of
any response action shall be limited to
the administrative record. Section
113())(2) provides that the court shall
uphold the selection of a response
action unless the objecting party can
demonstrate, based on the
sdmuustrative record. that the decision
was arbitrary and capricious. or
otherwise not in accordance with law.
These statutory provisions codify well-
established pninciples of administrative
law concerning the applicable standard
and scope of review for informal agency
actions. The legislative history of
section 113 Jemonstrates that it is
intended to clarily and confirm the
applicability of these administrative law
principles to CERCLA response
selection. (See S. Rep. 99-11. 93th Cong..
1st Sesas. 57 (1985); H.R. Rep. 99-253, 99th
Cong.. 1st Sess. 82 (1985); Cong. Rec. H
11084 (daily ed. Dec S, 198S)).

Limiting judicial review of the
selection of a response action to the
administrative record ensures that
litigation on the selection of the
response action focuses on the selection
in light of the information available to
the decisionmaker at the time the
response was selected. Judicial review
limited to the sdmunistrative record
contributes to the overwhelming public
interest in effecting the expeditious
cleanup of potentially health- and
enviror.ment-threatening hazardous
waste sites and ensures that all
interested persons may participate
equaily in the administrative
Zecisionmaking process. The prircizal
effect of limiting judicial review to the
administrative record is that courts will
ot engage in de novo fact-finding
during their review of a challenge to the
decision to select a certain response.
Thus. record review of response
selection decisions would mean that
persons challenging the response
decision could aot depose. examine or
cross-examine on-scene coordinators
{OSCs). remedial project manage:s
(RPMs). government consultants. or
decisionmakers with respect to the
response decision or engage in any other
discovery activities. Also, the imposition
of long and costly trial-type procedures
in saction 108 actions would greatly
de!ay response.

2 ubiie participation. Secticns
1121k}(2! (A! and (B! of CEFRCLA require
the prosrulgativn of reyuiations
establishing procedures [or the

65

participation of interested persons in the
development of the sdministrative
record. Participation by iaterested
persons. where appropriate. will ensure
that EPA has considersed the concerns of
the public. including potentially
responsible parties (PRPs). in selecting
the response action. la eddition. for
purposes of administrative and judicial
review. the administrative record can
contain documents that reflect the views
of the public. including PRPs and those
not party to any judicial proceeding.
concerning the selection of a response
action.

For remedial actions. section
113(k){2)(B) of CERCLA establishes the
following minimum procedures for
public pardcipation:

i Notice to potentiaily affected
persons and the public. accompanied by
a brief analysis of the plan and
alternative plans that were considered:

ii. A reasonable opportunity to
comment and provide information
regarding the plan;

iii. An opportunity for a public
meeting in the aifected area. in
accordance with section 117(2)(2) of
CERCLA;

iv. A respoase to each of the
significant comments, criticisms. and
new data submitted in written or oral
presentations: and

v. A statement of the basis and
purpose of the selected action.

These requirements are virtually the
same as those required by section 117 of
CERCLA concerning public participation
for remedial actions. These public
participation requirements are proposed
for codification today in § 300.430 of
Subpart E of the NCP. Subpart | expands
on the public participation requirements
of Sutpart E.

Cecause tha nature of rermoval actions
often involves the need for prompt
action. the procedures proposed today
for public participation in rernoval
actions are quite different from those for
remedial actions. Removal authority
allows the lead agency to move quickly
in situations where prompt lead sgency
action is warranted. Section 113(k)(2){A)
of CERCLA requires that there be

“appropriate” participation of interested
persons in the development of the
administrative record supporting
removal actions. The legislative history
of this section states that these public
participation requirements “are not
intended to hamper emergency removaul
actoas. Nonetheless. the Administrator
{s directed to develop apprupriate
partic:pation procedures for removal
actions and should follow these
requiremen:s to (he MaXUNUM exient
practicable.” (H.R. Rep. 93-253. 99th

€6
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Zong. 18t Sesa. 1984 ot 83} Publc
partic:natian requremann for removal
actions are adaressed m § J00.41%a} of
1oday’'s proposed regulanons. Addiuonal
public parcapatco procedures in the
deveiopment of e edmunistratve record
for & removal asuog sre addressed 1n

§ 300.520. The pablic participation
procedures are designed 10 ensure an
sppropnate lavel of public involvement
for removal actions without causing
utnecessary delay. In general. where
there 18 Une 0 solicat public comument
pefore the selecton cf & removal action,
the lecd agency wiil do se. Public
paricipation procadures for rernoval
acuons are descrined i greater detail
telow.

B. Current Record Requirements

Section 113(k}({2){C) of CERCLA s:ates
that until regulations an the
participation of interested persons in the
development of the administrative
record are promulgated. the :
administrative record shall consist of a
items developed and received pursuant
to current procedures for selection of the
response action. including procedures
for the participation of interested parties
and the public. Current procedures on
public participation in the selection of
response acticns niclnde an extensive
community relations pregram through
which interested persons have nonce of
information trough notices in local
newspapers. community relations
~ mailings. pablic meetings. and letters.
including notice letters to potentally
responsible parties. An adequate record
should be compiled and mawntained
through use of current procedures for
sites where tUre remedial investigation or
removal action bes already begun prior
to promulgation of these regulations.
These proposed admunistrative record
requirements build upon and {ormalize
exist:ng procedures for the exchange of
information on the selectioncf a
response action.

The cutoff date for the spplicsbility of
these regulations is based on when the
admirustrative record file must firet be
made avaiiable under these regulations.
The lesd agency may not be able to fully
comply with regulations concerning
compilation of the record which are
promulgated after a record has already
been compiled and made available st or
near g site. Thus. at such sites. the lead
&gency will comply with these
tegulations to the extent practicable.

C. Summary of New Subﬁart 1

1. Establishment of an administrative
recorc (§ 300.800). As explained estlier,
s2ction 1i3(k) requires the establishment
of an administrative record consisung of
tie Jocuments that form the basis for
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the selection oi & response sction. An
scrmnistrative record is the compiiation
of documents considered or relied on by
the agency w1 making & decision: in this
case. the selection of the response
actwon for the site. Proposed § 300.800{a)
codifies this statutory provision and
provides that such establishment is the
responxbility of the lead agency. The
regulation aiso uses the term
“administrative record file” to refer to
docurnents which the lead agency
anucipates will be inciuded in the
administrative record when the decision
on resporse action selection is made.
The administrative record file contains a
body of documents which increases as
documents are added and does not
necessarily constitute the final
administrative record.

The rerm “documents.” also used 1n
the preamble and proposed regulations.
is intended to be very broad. It includes
writings, drawings. graphs. charts,
rhotographs. and data compilations
from which information can be obtained.
1t does not include physical samples.

Section 300.800(b) addresses
administrative records for Federal
facilities. Executive Order 12580
authorizes Federal agencies to establish
the administ-ative record for selection
of response actions for Federal facilities
under their jurisdiction. custody, or
control. EPA, however, is required 1o
promulgate regulations establishing
procedures far the participation of
interested parties in the development of
the record. Federal agencies must
compile and maintain records as
required by this subpart, as finally
promulgated. Section 300.800(b) also
ciarifies that aithough the Federal
agency 1s responsible for compiling and
mawtaining the administratve record.
EPA may furnish documents which the
Federal agency is to place in the
sdministrative record file to ensure that
the administrative record irciudes all
cdocuments which form tae’basis for the
selection of the response acton.

Section 300.8C3(b)(2) provides that
wken EPA (or the United States Coast
Guard {USCG)) is the lead agency at s
Federal facility. EPA (or USCC) shail
compile and maintain the record.
Executive Order 12580 delineates cases
in which EPA {or USCG) is the lead
agency. EPA is the lead agency. for
example. at Federal facilities conducting
on-site emergency removal actions
{otbet than at DOD or DOE Facilit.es).
The USCG can be the lead ageacy at. :-
Federal faciities with on-site emergency
removai actions 1o the coastal zone.

Section 300.800(b}(3) requires that
when EPA 15 invoived in the selecuon of
e r2sponse action at & Feders! faclity on
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the NPL the Federsi agency snuii
srovida EPA with 8 copv of 1he ince of
documents included in the
aamunisrative recond file. the RI/F3
workplan. the RI/FS relessed for public
comment. the proposed plan. sny public
comments rece:ved on the RI/FS and
proposed plan. and any other docurnents
requested by EPA on a case-ty-case
basts. EPA is involved in the selection of
8 tesponse action when it is jointly
selecting the response action w:th the
Federal agency. as delineated :n”
Executive Order 12%80. Such joint
selection occurs. [or example. for all
remedial actions at Federal facilities on
the NPL. In such cases. EPA must be
sufficiently familiar with the contents of
the administrative record to be abie to
select jountly the response action.

£PA considered other options for
involvemient in the development of the
administrative record for Federal
facilities. such as penodic visits to the
Federal facility to review the
administrative record {.le as it is
compiled. receipt of the entire contents
of the record file for all NPL sites, and
receipt of the entire contents of the
record file for all response actions atall
Federal facilities. EPA has tentatively
rejected these optoas as being overly
burdensome. EPA beieves that the
preferred option alio'as epough
flexibility for EPA to ensure that the
response acuon selected ov the Federal
agency adequately accounts for the
coacerns of the public. is consistent with
response action seiection at non-Federal
facilities. and allows EPA o be
sufficiently involved in the decision
when it is jointy selecung the response
sction. EPA solicits comments on
alternative procedures for EPA’s
invoivement in the development of the
administrauve record for Federal
facilities.

Section 200 800(c) specifies that it s
the responsibility of the State to compile
and maintain administrative records at
a State-lead site. Section 300.800(c)
applies only if EPA and the State
formally designate the State as the lead
ager.cy for a site as specified in Subpart
A under the definition of lead agency.
The requirements for State-lead sites are
similar to those for Federal agencies
compiling administrative records for
Federal facilites at which EPA is
involved in the selection of the response
action. EPA is proposing that the State
provide EPA, comunencing st the ume
the administrative record file is first
made available to the public, with the
index of documents included in the
sdmmistrative record file. The issues
relating to this requirement are simuiar
1o those outhined sbove for Federal

g7
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[acalitias. Additionally. EPA may require
(hat States place sdditianal documents
i the record {ile to ensure that the
gdmunistrative record includas all
documents which form the basis for the
Jecuon of the response acuon.

Gection 300.800(c}) provides that .
subpast | applies to all respcnse actions
"sken undez section 104 of CERCLA ot
sought. secured. or ordgr_cd.
.d;mmsmuvcl_v or judiciaily undez
section 108 of CERCLA. The statutory
;anguage of section 113(j)(1) states that
= any rudicial acticn uncer this Act.
judicial review of any issues concernung
the adequacy of any response action
1akes or ordered by tte President spall
be limuted to the administrative record.
[t has beer argued that section 113(j}(1)
of CERCLA does not apply to injunctive
actions taken under section 106. and
that the literal meaning of the phrase
~1aken or ordered by the President™
does not includa section 108 actors for
injunctive relief unless an
administrative order is issced.

The statctory language of sections
1134} (1} and (2). when read together,
ir.dicates that this narrow interpretarion
of section 113(}) is incorrect. Together,
sections 113(j) (1) and (2) provide that
judicial review of any resporse action is
Lmited to the admmistrative record. Iy
addition. section 121 of CERCLA
expressly provides that the President
shall select all remedial actions to be
carried out by EPA undcr secti>n 164 of
CERCLA or secured under section 108.
No exception for section 108 injunctive
actions was made.

According'y. consistent with the
statutory lacguage snd congressional
ireent. EPA is clanfying that limitimg
judic:al review of response action
seiection to the admunistrative record
apgiies to al! acsons taken under
s2cton 1C4 of CERCLA, or sought
secured, or ordered administratively or
judicially under sectian 108 of CERCLA.

Section 300.800(d) further provides
tkat Subpart [ caly epplies to thoee sites
st which the remedial investigaton
conumences of the action memorandum
1s signed after the promulgation of thase
reguistions. [or thase sites
grandfathered by paragraph (d).
paragraph (e} provides that the [ead
agency shall comply wath these
regulations to the extent practicable on
& case-by-case basis. This does not
mean that administrative records are
not required for these sites or that
judicial review af the selection of a
tesponse act:on at these sites will not be
limited to the administrative record.
Rather. as exalained earlier, this
provision simnly recogrizes ttat there
Wil be ongoing acuons at waica the
final regulaticns cannot be camplied

¢

with fn full The public purtizipetion
procedures {ar remedial actons outlingd
in seciion 113tk)(2)(B) and 117 af the
statute and discussed eariier in this
preamble. however. are applicable to
any Record of Decision (ROD) ugned
after October 17, 1988, e da‘e that. 1n
geaeral. the amecdments to CERCLA
took affect.

Subpart | does not apply to third party
cleanups. ie. those not undertaxen
pursuant t0 sections 124, 1C& or 111 of
CZRCLA. Undar this provosal. such
cleanups need 2ot comply with =asa
administzative record requiremerts.
Secuton 300.800(d) does not requise that
State actions {or cost recovery under
section 107 of CERCLA, whare the State
used only ita own authorities t0 conduct
a response sction, camply wath this
subnart. If a Stata is seeking ta cecavar
costs {rom responaible partiss undee
sectian 107 of CERCLA. EPA may wish
1o require that States comply with this
subpart to expedite judicial proceedings
in such circumstances EPA salicits
comments on whether these reguiatiors
should apply to those situations.

2 Locatian of the administrative
record (§ 300.805). Section 113(k}(1] of
CERCLA requires that “the
administrative record shall be available
to the pudblic st or near the facility at
issue. The President slsg may place
duplicates of the admiristrative record
at any other location.” EPA proposes to
require that the admrimstrative record
file generally be located in two places.
First. as provided by the statute, the
record file shall be located at or near the
facility at issue. (To conform to the
terminology of the rest of the NCP. the
term “site” will be used in this subpart
as a substitute for the term “{aclity”
used in the statute.)

In additiore. EPA proposes tkat the
sdmunistrstive record file be iceated 2t
anoffice of e lead agency or other
central location. Examples of central
locatons include an EPA Regional
Office. an EPA fleld office. & Federal
agency equivalent to an EPA Regional
office. or. for SRate lead sites. a State
environmentsl sgency office. EPA -
considered making the centrsi location
requirement cptionak but concluded that
the lead agency lras more controi over
the mainienanca of the necessary
documents at the central loeation than
at or near the site. As described below,
the file at qzr near the site shonld contain
a copy of most of the docurzents
included in the sdorinistrative record
file at the cectral location.

Under § 300.8085. the Gle at the cental
location must contain ail docuzents
which are part of the administrative
record except certain verSec sasiiing
data. quality contrei end quality
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assurance docamentx chain of coxtody
{orres. and publicly aveiabls tachmicsl
literamre. These documents,. which arw
part of the reccrd, may be located
e!sewhere. s provided ia { 300808 (a)
aad {c). and explaned further balow.

The adiinistragve record file st or
tear the site at issos should be located
at ons of the information repositories
which may already exst for community
relations purposes. The iaformation
respository. maintxined by ths
communty relations coordinator. may
ccntan additiogal miormation wawch 18
of interest to the public. but whick does
not formy & bans for the response action
decision. Exampies of such information
inciude oy wepapar articles. press
releases. and miormatimn conceming the
NPL listing. [f there is m existing
community reiatans miormatian
repasitory, or the mformatian repository
is inadequxts for mamraining the
edministrative record fle. the Gle may |
te located in some other publicy
accessible place EPA is cormdering snd
seeks comments on lomiting the
infjormation which much be available at
or near the site in sitnations where the
record is toa valnmumonus for the poblicly
sccesmble lncatioz. Typicaily. local
librartes. town halls. ar public schoals
are used az poblicy sccesmble
locations.

EPA may make the administrative
record filg aveilable 0 the publicin
microform. EPA may surToform-copy
documents that form the basis for the
selection of s CERCLA response action
in trm regnizy cowrse of bunnesx. The
cricroform copymg will be done m
sccordancs with technical reguiations
concernung microgespiics of Fedaral
Covernment records and EPA records
management procevures.

EPA opcses 23t svmo iniermation
need ot be physically located at or
sear the site because of the substantial
scministrative burden this would pose.
The infarmation oot available at or aear
tbe sits would. however. always be
availzbis to the pubiic at another
lczation. Fay example, § 300.803(a)
provides that certain types of technical
information may be located in the
cen=ul locatian ar elsewhers. such as &
contract laboratory or field office. The
icdex to the admirmstrative record file,
which will be included in the
sdministrative record fle bath at or gear
the site and at the centrul location must
indicate where the informatian is
located and bow it can be abtained fur
irspecton. Thus, soch icformation
continues to be easuly accessibie to
interested persons. Exameles of suck
sUsrmaton isciude vuiidated tamping
data, whech are narmaily summanized in

€8
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dats summary snegts and are quite
viuminous. documentation of quahry
assurance end quality control which is
rormaiiy sugunarized in the remedial
investigation/feas:bility study (RI/FS).
snd chain of custody forms. These types
of documen:s may be stored in the EPA
Regional office. contract laboratory
ofiice that conducted the testing. State
enviconmental agency office. or
cisewhere. as appropniate.

Section 300.805(b) provides that
guidance documents not generated for
the parucular site for which an
admunistrative record is being compiled
may be maintained in a library at tne
central location. The guidance
documents nced not ve in each site-
specific administrative record file at the
central location or at or near the site st
1ssue. LrA anticipates thai esch EPA
Regional office will maintain a central
1:brary of guidance documents which
are frequenty cited as a basis for
selecting a respcase action. This
approsca eliminates the need for
reproducing copies of the same
cdocument for each site record. The term
guidance document includes issue-
specific policy memoranda as well as
formal guidance documents. Exampies
uf such guidence documents and issue-
specific memoranda include the RI/FS
guidance document. guidance on nsk/
cxposure assessments, guidance on
applicable or relevant and appropriate
requirements. memoranda on maximum
contamunant levels. and guidance on
tesung for specific contaminants.

Guidance documents and memoranda
which are generated for a particular site
must be placed ia the site-specific
administrative record file. (For example
& document on dioxin contamination at
XYZ site iust be placed in the XYZ site-
specific administrative record fiie. If it is
8.30 used as & guidance document on
the cleanup of dioxin st other sites, it
may be located only in the central
library rather than physically in the
administrative record file at those other
sites.) The central library of guidance
documents will be available to the
public.

EPA proposes in § 300.805(c) that
publiciy available technical litcrature
not generated for a site at issue need not
be located at or near the site at issue. in
the central library of guidance
documents or in the site-specific
adnunistrative record file. provided that
it is listed in the index to the
administrative record. Copyright laws
may bar the copying of these materials
without specific approvais. EPA
believes that expending Superfund
resources on obtairung copies of
publicly svailabie technical literature 13
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nct appropnate. Exampies of pubiiciy
svaiigbie technical Literutere inciude
widelv used engineenng handbooks on
sround-water monitonng. and articies
from tecnnical journcls. which are
readily available in technical libraries.
The index must lis: these documents
separatelv and indicate information on
thewr avaiiability, or. the literature may
already be cited in & document included
In the record.

Tecnnical literature. hewever. which
18 not generally available should be
included in the nite-specific
administrative record file. Because these
documents are by definition not easily
obtainable. they should not simply be
indexed. They generally will not be used
for many sites: therefore, it is also not
appropriats to include them in the
central library of guidance documents.
The library should be reserved for
documer:'s which are frcquently used to
select response actions. Examples of
technical literetuse not generally
available inciude articles from technical
journals or unpublished documents not
availabie through the Library of
Congress or not circulated to technical
libraries.

Section 300.805{d) provides that
documents included in the confidential
portion of the adminis:rative record file
shall be located only in the central
location. Since the public cannot review
the confidential and privileged
information. there is no reason to
require that such information be
mauntained at or near the site.

EPA is proposing in § 300.805(b})(5)
that. for reasons of adminisgatuve
feasibility. an administrative record file
for emergency removal actions where
on-site sclivites cease within 30 days of
initistion need only be available for
public inspection st the central location.
Emergencies are those actions with litde
or no lead time and generally of very
short duration—for example. a highway
spill. The benefita oi piating the record
file at or near the site are outweighed by
the administrative burden on the
response to such emergencies. Where
feasible. a notice may be piaced at the
site explaining that the admuustrative
record file will be available for public
inspection at the EPA Regional office (or
cther central location).

3. Contents of the administrative
record (§ 300.810). The administrative
record under section 113(k) consists of
documents which form the basis for the
selection of a response action at a
particular site. In determining which
documents form the basis for the
response action. i.e. what constitutes a
comglete record. the lead szency shall
include all documents considered by the
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It shouid be noted that documeny,
constituting the admnistrauve record
‘or sclection of & response action are
only 4 subse! of documents that the |,
agency may have compiled with mp::
toa particular site. The lead sgency wi
siso have general files consisting of
documerts relevant to other aspects cf 2
site.

Section 300.810 discusses generally
what should be coctained in the
adminisiative reccrd file for response
selection and what shouid be excludeqd
Section 300.810{a) states that it shoulg )
contain factual information: data:
analysis of the factual information ang
data; guidance documents: technical
literature: site-specific policy
memoranda; documents received.
published. or made available to the
public under §§ 300.815 and 300.820 of
this subpart: decision documents: and
enforcement orders. In addition. an
irdex listing the documents contained i
the administrative record file should be
irr:cluded at the beginning of the record

Le.

The following is & list of documents
which 1ypically, but not in all cases,
should be part of the administrative
record for selection of u remedial or
removal action. {For purposes of this
subpart. an RI/FS should be included as
a component of a remedial action
record.) Only documents within each
category which form a basis for
selecting the response action will be
part of the record (i.e.. aithough
correspondence is listed under pubiic
participation. correspondence on
lizbility issues is not part of the record).
This list is intended to be illustrative,
but not necessarily required at each site
or complete.

i. Contents of Remedial Action
Administrative Record.

(a) Factual Information/Data.

Sampling plan.

Validated samplinz and analysis data.

Chain of custody forms.

Project plan or program plen (QAPP).

Preliminary assessrment repost.

Site investigation report.

Inspection reports.

FJ/FS final workplan

Amendments to final RI/FS workplan.

Scmmary of remedial sction
alternatives (used in conjunction with
early special notice letters).

Cats summary sheets.

RI/ES.

Technical studies.

Factual information submitted bv the
public. including PRPs.
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oc1s supporting 1ba lead Natuzal Resourcs Trustees Ladirgof  remedial action The samumary of
‘s dstermination of imminent and  fact and Onal ceports. ) remedial actian alternatives should be
sge0SY ; Jen ent Documeniation of State iavolvemeat  included (s the adaumszzative record
.ubﬂ;:l ¢y and Guidance. (¢) Decision Documents. file so that the public and not just the
(b) PRI 1 on policy decisions (site- EE/CA approval memorandurn. PRPs have the information.

raf
M'g‘ﬂd igsue-opec! c).

19tV ce documents.
ijd;;nul litersture.
(c) Public Sarucipation.
Correspondence.
public nouces.
public corameniy.
Communily relatiorms plan.
votice lexters to FRPs.
proposed 7lan.
Trm“ﬁ?‘ of meeting on RI/FS and
rupased plan. and waivers under
f.cuoﬂ 121(dV of CERCLA. .
“Documentalion of other public
s.
m;c:;';% nse to significant comments.
(d] Other Porty Information.
ATSOR heaith sssessment.
Natural Resourre Trustees finding of
" fact and final reports.
Docwnentation of State involvement.
(e} Dec:ssan Documents.
Record of Decison. including
[espOnsiveness summary.
(N Erforcemens Documeants.
Admunsirstive arasrs.
Consent decrees.
Alfidavits-
Response to notice [etters contaixng
relevant factual information.

{g) Index.

ii. Contents of Removal Action
Admnistauve Record,

(a} Fac:ual Information/Deata.

Sampling plan.

validated sampling and analysnis data

Chain of cusiody forms.

Preliminary asazsament renort.

Site uTvestigation teport

Inspection reports.

Engineering evaluadon/Cost analysis
repart (EE/CA).

Tecnnical studies perfcrzed for the
site,

Factua] information submitted by the
public. inciuding PRPs.

Ducumen's supporting the lead
agency’'s de‘ermination of imminent and
substar.tial endangermant.

(b) Palicy and Guidance.

Memoranda an palicy decisions (site-
¢7ecific and issus-specific).

Curdacce documents.

Technical literature.

(¢} Pubdlic Participation.

Correspoadence.

Public notices.

Public comments.

Commuaity relauors pian.

Notice letters to PRPy.

Documentation of other mestings.

Resnonse !n sigmificant cemmenis.

(d) Other Party (nformctian.

- -

ATITN Liduih assessmens

Action memorsndum.

(N Enforcemnent Docurnen:s.

Admunistrsuve ordery.

Consent decrees.

Afftdavits.

Response to notice letters containing
reievant factual information.

{2} Index.

Severai documents ia the list above
require further explanation First.
verified sampling data are included on
the list above. Dats which have
tndergons quality assurance/quality
conwoi and are teiied on must be
included in the record. Dats which have
been rejected a3 inaceurate. or will
otherwise not be consideted or relied
upon. need nat be inciuded in the
record. :

Secand. ZPA is proposing in
§ 300.810(=}{1) that documents
supporting lhe deterraumnation of an
imzinent and substantial endangerment
be part of the sdministrative record.
EPA and other Federal ageacics have
the discretion to conduct assessmrents oy
determine the extent of an icrenent and
substantisl endangermemn to the public
heaith or welfare or the environarent
dae to an actuai or threatened release of
& bazardous substance, If EPA chooses
to exercise its discretion to conduct such
an assessment, the assessment snall be
included in the record A determination
of an imminent and substantiai
endangerment is based on factusd
information wkich forms a basis ios the
selection of the response action. As
such, whesn & determination of an
immineat and substantial endapgerment
is made. it is part of the record of the
selection of a response sction. EPA
beiievas that judiciai seviaw of we
determination that there is an imminent
and substantial endangerment in astions |
under section 106 ta enforce an ordaror !

for injunctive relief, therefore. is limited .

to the administrative record. (
Third. for a remedial action record. !
the list includes a summary of remedial ~}
action alternatives. This summary will
only be generated in conjunction with
special notice {etters EPA may issue to
PRPs pursuant 1o section 122{a} of
CERCLA if the natics latter is issued
prior to the availability of an RUFS
report and it appears nscessary 10
inform interested persons of the lead
szency’s direction an remedial
altamatives. In this context, a summary
of remed:al action alternatives would be
gencraiad i necassary to enacie iPs
make a2 informed zeod faiik 2ifzr o

.......
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Finaily, EPA is proposing that notce
lettars to PRPs be included in the
admirustrative record. EPA bas recantly
issued guidancs on the notics letters
issued under section 122{e} of CERCLA.
$J3 FR 5298 (February 23. 1988). PRPs that
receive notice lettars are expected to
become fazuiiar wnth CERCLA. if they
have not aiready done so. Lo light of
r.otice lattars and generai principles of
administrative law, PRPs are on natice
that an administrative record file will
be. or 1s. available for public inspection.

Section 300.810{b} eddresses
documents which generally will not be
included in the administzative record.
The type of documents esferenced in
§ 300.810(b} are those which by
defimtion ate not appropriate for
inclusion in the administrative record
becauss they do not form a basis for the
selectioa of the response action. These
documents are specified in the

v regulation for purposes of clanity..

Draft documents, inliarnai memorands.
and day-to-day potes of staff genaraily
will not be included in the :
administzative recard. Examples of draft
documents that will be included in tbe
administrative record are those that
were considered ot relied on in response
action-selection and never superseded
by a final document. and those that
coatain material facts which do not
appear in sny other document inciuded
in the administrative recard file. The
genaral rule. howevaey, is that only final
documents will be included in the
administrative recard.

Examplss of internal memoranda and
ddy-to-day notes of staff which are not
ej piupsiais loc waiusian 1o the
administrative record are documents
that express opinions az
recommendations of staff {o other stad
or managsment, or internal pre-
decisicnal documents that evajuate
alternative viewpointa

Section 300.810{c) addresses

" privileged documsents. Examples of

privilsged documents inciude. but are
not limited to: documents subjext to
atiorney-client privilege and attorney
wark product exclusion, documents
subject to deliberative process privilege.
and enforcement sensitive informaton
Comricn law and other privilages may
he asserted.

An asscriion of confideatiality of
informaticn does not recassar:!s
elimindie e oeed (o make suca
ifurmoian oart el ihe sdmirusTatve

recusd. i condidenta, vuormaton waisn
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*.:a. & becis for the selccionci s
response scuon is not included in anv
a:ner documen: in the administrative
record. that information must be part of
e sdmimistrative record. Secton
500.810(d) requires that the information.
to. the extent feasible. must be
summanzed it such a manner as to
make it disciosable to the public and
placed in the edministrative record file.
if it is not feasible to summarnize the
in/ormation in a releasable maaner. e.g..
when the privilege applies directly to the
:afcmation which forms a basis for the
selection of the response action. such as
confidential business information. the
documents must be maintained by the
lead agency in & confidential portion of
the administrative record file. (These

documents may be reviewed in camera

in any subsenquent judicial proceedins.}
The index to the administrative reccrd
must list the confidential or privileged
cdocument even though the document
will not be svailabie for public
aspection. Whether or not the
information can be summanzed in o
releasable manner. the sctual document
containing confidential or privileged
material must be included in the
confidential poruon of the
administrative record file. In light of the
rature of the information ia the RI/FS
and underlying documents and the fact
taat contamination levels are generally
not privileged. this 1s not expected to
cceur frequently.

1t should be noted that section
104(e)(7) of CERCLA governs the extent
to which information may be claimed
confidential by persons required to
provide information under that section.
\Where confidential business
informaton is claimed. EPA will
proceed according to regulations set
forth in 40 CFR Part 2.

4. Admiz:siective recoxd fora
rernedial action (§300.8:5). Section
300.815{a] provides tha® the documents
included in the sdminisrative record
fiie for e remedial action shall be
svaiiable for public inspection st the
commencement of the remedial
invesugation phase. Generilly. the
commencement of the remedial
investigation phase occures when the
final R1/FS work plan is available. The
regulations do riot specify when the
remedial investigation phase
commences because this may be a site-
specific determination. EPA solicits
comments on whether the regulation
should specify ir: greater detail when the
lead agency must make the
administrative record file for s remedial
action available for publiz inspection.
The file st that ime should contain the
dccuments which will form a basis for

394

genersted or received through the date
when the acunisirauve record fie s
first mad: svailabie. Documents
generally avaiiable when the RI/FS
werk plen s approved include &
preliminary assessment report. site
inspecuon report. the RI/FS work plan.
underlying inspection reports, and the
community relations plan. From that
time until the ROD is signed {except as
provided in § 300.828. described below)
documents which form the basis for the
selection of the remedial action. shall be
added as generated or received to the
sdmunistrative record file.

The lead agency may establish a
system allowing for periodic review of
documents where there are questions as
to whether the documents must be
inrlndad in the admimstrative rocoed
file. Quarterly or monthly updates of the
admunistrative recosd file may be
appropriate in given situations and
allows the lead agency to anaiyze data
and organize it in a maneer that will be
meanungful to the public. In addition. it
may save the lead agency the time
iavolved in making daily or weekly
determinations on whether questionable
documents should be added 1o the
administrative record file. If there is no-
Guestion that a document belongs in the
administrative record file. e.g.. the RI/FS
report. the documént should be pleced in
thazrecord-Sle s soon as practicable
after ita.generation or-receipt—. -

EPA proposes in § 300.815(a) that the
lead agency publish a notice of
availability of the administrative record
file. The notice must be published in a
major local newspaper of general
circulation. as is required for the notice
of availability of the proposed plan. (See
§ 300.430 of today's proposed rule.) EPA
considered proposing that s nctice be
published in the Federal Register for
wider circulation. but rejected such a
requirement as unnccessary. EPA
solicits comments on whather a notice
of availability of the record or of
commencerent of the public comment
pennd sheu!d be published in the
Federal Registe:. EPA also considered
proposing that & separate notification of
known potentially responsible parties
be made. Section 113(k)(2)(D) of
CERCLA provides that the President
shall make reasonable efforts to identify
and notify PRPs as early as possible
before selection of s response action.
EPA will be issuing notice letters to
PRPs under section 122(e) of CERCLA
early in the process in many situations.
Given these early efforts. as welil as the
notice in a local newspaper. EPA chose
not to propose a separate notification of
PRPs here.

70

Sezuex YmSiliv, coaniles gl
interested Jorsons mas submit
comaien:s for nciusion i the
sdminisranve recc:d file dunng the
pubiic ccmment period on te RI/FS and
proposed pian described in § 300.429(f)
of Subpart E The lead agency need not.
however. respond to comments thet
were submitted prior to the public
comment period on the proposed plan.
although in many instances. the lead
agency will either make appropriate
modifications to the response action or
respond in wnnng to those early
comments.

A written response 1o significant
comments will be included in the
admunistrative record file. The lead
egency need not respond o any
comments received during the public
semmint ponicd wnli the ciose of the
public comment period. Generally,
responses will be included in the
responsiveness summary. which is part
of the ROD. In responding to significant
comments. tye lead agency need not
respond separately to each comment but
may combune comments by subject or
other category in the response.

The public participation procedures
for s remedial action are set forth in
§ 300.430. Section 300.815(c) of Subpart |
requires that compliance with the
requirements of § 300.430{f) be
documented for inclusion in the
administrative record file. The
requirements of § 300.430(1] include
preparation of s proposed plan:
publicatior of a notice of availability
ar.d brief analysis of the proposed plar:
piacing a copy of the proposed plan in
the information repository: providing &n
opportunuty for the submission of
written or oral comments on the
proposed plan. RI/FS. and any waivers
to cleanup standards under section
123(d){4) of CERCLA. providing an
opportunity for a public meeting on the
RI/FS. proposed plan. and waivers to
cleanup standards: preparing &
transcript of public meetings held during
the public commert period: making the
transcript available to the public:
discussing s:gnificant changes to the
proposed plan: responding to significant
comments: and soliciting additional
public comment and providing for other
public participation procedures at the
lead agency's discretion prior to the
adoption of the decision where new and
substantial issues have been raised. It .
will generally be the practice of the lead
agency that whenever possible,
documents upon which the selection
decision is besed will be included in the
administrative record file as soon as
possible after they are generated or
received. and no later than when the

V1
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daz:3:20 document 10 signed. This g
\ntended 1o encourage maxumum public
participation in the deveicpmer:t of the
record. _

Docu:r.ents genersied or received
after the seiection 1s made do not
provide a basis for the decision and thus
gererally are not part of the
admunistrative record. except as
provided in § 3U0.825. discussed beclow.

s. Admunistrative record for @ removal
oction {§ 300.820). Section 300.620
proposes requirements for
admumistrative records for removal
actions. It 1s divided into two pass.
paragraph {a) addresses “non-time-
cntical” removal actions. i.e.. those for
which. based on the site evaluation. the
lead agency determines that a removal
action is appropriate and that there is a
planning period of at least six months
teforc on-site cleanup activities must be
initated. Paragraph (b) addresses all
other removal actions.

Explanations of regulatory
requirements and related 1ssues which
are the same as those for remedial
actions will not be repeated here. Only
requirements and issues specific to
removal actions will be addressed.

Section 300.820(a)(1) provides that the
administrative record file for s non-time-
critical removal action shall be
svailable for public inspection when the
engineenng evaluation/cost analysis
(EE/CA.) raport is made svailable for
public comment. At that time, an
administative record file shall be
established and made available to the
public and shall con:ain all documents
relevant to selection of the removal
action generated up through that date.
Documents genersily avaiiable at that
time include sampling data. &
preliminary assessment report a site
inspection report. the EE/CA approval
memorandur. and the EE/CA. After the
EE/CA report is available and until the
Action Memorandum is signed (except
as provided in § 300.82S, discussed
below). documents relevant to the
selection of the removal action shall be
added to the administrative record file
as discussed in the remedial action
section of today's preamble.

The public participation procedures
for non-time-criticai removal actions are
set forth in § 300.415(n)(3) of Subpart E
of today's proposed regulations. Section
300.820(a)(3) requires that compliance
with § 300.415(n)(3) (i) through (iii) be
documented for inclusion in the
administrative record. The requirements
of § 300.415(n)(3) (i) through (iii) include
publication of & notice of availabdility
and brief description of the EE/CA:
making the EE/CA available to the
public: providing s reasonable
opportunuty, not less than 3C days. for

suSmigz:on of comments clier the
complet:on of the EE/CA: ard
resnonding te sicnilicant commerts.

Seciion 300.820{b) prondes d:fferent
procedures for Ume-critical \ncluding
cmelrgen;y. relmoval actions. As
explained earlier. saction 113(k)(2){A) of
CERCLA requires procedurss for the
"sppropnate” participation of interested
persons in the development of the
administrative record for removal
actions. Appropnate participation is
significantly different in situations
where an action must be taken on short
notice. Where the exigencies of the
situstion demand thst cleanup be
initiated and often completed within
short imeframes. public comment
periods may delay expeditious response
10 the emergency. In view of
Congressional intent that public
participalion requirements not Lamper
or delsy emergency removal actions,
EPA has considered many options for
the appropriate level of public
participation. EPA must balance the
benefits of public involvement in
advance of the selection of s removal
action against the need to proceed
quickly in emergency situations. EPA
believes that the requirements proposed
today strike the correct balance.

EPA has had to consider two
questions in determining the level of
particization for time-critical removals.
First. at what point should the
adminis‘rative record file be made
available to the public, and second.
should there be a formal public
comment period on the record? EPA is
proposing in § 300.820(b){1) that for all
time-critical removals (including
emergencies). the record file should be
made available to the public no later
than 60 days after initiation of on-site
removal activity. EPA is choosing to
make the reccrd available at this time

- recognuzing that there will be many

situations where immediate action must
be undertaken to remove threats to
human health and.the environment
before the administrative record file can
be assermmbled and placed in a public
dacket for inspecton. In reviewing
typical removal actions, EPA found that
generally containment or stabilization
(i.e.. those activities taken to retard,
reduce. or prevent the spread of a
release or threat of release and
eliminate any immediste threat) at
removal sites often are completed
within 60 days. Clearly, where
circumnstances warrant, EPA should
focus on addressing the threat at a site.
and sttend 10 administrative procedures
later. The proposal meets both EPA’s
charge to protect human health and the
environment and the requirement to
provide for appropriate public

FRTUZIDANOZ OY TeQUinng that Ui
administrative record file be made
availasdie to the pubiic n3 later thar &
davs after initiation of removal
sctivities. Making the record avatiable
1avolves: assembling the adm:nustrzuve
record file. identifying & publicly
accessidle location [or the record file at
or near the site. finding an acceptabie
newspaper and placing an
adverusement in it to notify the pubiic.
and preparing {or receipt and evaluaton
of comments. The proposed requirement
that the file be available "no later than™
60 davs does not preciude making the
record file available at an earlier ume. if
circumstances ailow.

EPA is also proposing in
§ 300.820(b)(2) that the lead agency
shall. as appropriate. provide a 30-day
sublic comment period to begin 2! the
time the administrative record is made
available to the public. Generally, when
the removal action has not been
completed. a public comment period will
be considered appropriate at the ume
the sdministrative record file is made
available to the public. EPA requests
comment on whether public comment
should be solicited on activities that _
have already been completed at the time
the record is made svailable. .

EPA has also considered other public
participation procedures for time-critical
removals. They include:

i. Requiring that the record fiie be
made available immediately upon
issuing the Action Memorandum. and
delaying the initiation of cleanup until
afier public comment is solicited and
resporided to. This would allow
maximum public participation in
selection of the removal. but it is not
consistent with the need to provide
prompt response for protection of
human health and the environment at
the site. Such an approach would also
be inconsistent with the legisiative
history which states that administrative
procedures established under section
113 should not hamper emergency
removal actions.

ii. Requiring that the record be made
available "promptly” after issuing the
Action Memorandum. and then
soliciting public comment “as time
allows.” EPA considered this as 8 way
of addressing the individual nature of
removals, the different timeframes that
may be involved, and the need to
provide meaningful opportunities for
public comment in cases where time
allows. As discussed earlier. EPA
believes resources should first be
directed toward mitigating threats at a
time-critical removal site and thet 60
days of on-site work will allow this.
However, EPA is concerned that s

Y2
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stancasd °f ‘ prompt"” avaiiad:lity is tod
\egue and wouid be e source of
csnireversy at each stte. Thus, EPA
believes an objective standard is
preferable. Similarly. whiie providing for
putlic comment “as time allows”
permits flexibility in the requirements,
such & rule would require the exercise of
judgment and would allow disputes over
compliance with this requirement in
individual cases. In sddition. as
discussed above. it is rare that there is
sufficient time before beginning s time-
critical action to solicit, consider and
respond 1o comuments,

iii. Delaying the availability of the
record unti] 120 days sfter beginning
cleanup and then soliciting public
comment. This approach paraliels the
community relations requirements
(wrthin 120 dayvs of cleanup for ongoing
resputises. » Gunluuwiiiy aeiauons Plan
must be prepured and an information
repasitory must be made available: see
§ 300.415(n)). This would increase the
number of sites at which cleanup has
been completed before the public is
rotified. EPA believes that the increased
c.eanup time provided under this option
penerally does not justify the delay in
public involvement concerning response
selection.

iv. Requiring that the record file be
made avaiia’.ie alter pecfarming
containment cr staniization at a site
where dicposal s needed (over 25
percent of removals do not require
disposal) and delaying disposal until
cublic comment couid be solicited,
evaiuated and responced to. This
approach attempts to balance the need
for pudlic comment with the urgency of
the response. umiting the response
se'ection undeftaxen witaout benefit of
public mnput 1o those aspects of
removals which must be conducted
swiftly in order to protect public health
and the environment.

There sre two major difficulties with
this approach. The first concerns
precisely defining “containment™ and
“stabilization” in this context and
providing indicstors 1o mark their
completion. Wtile it is possibie. based
cn'experience, to say that the
containment or stabilization phase of a
removal sction is generzily compieted
within 60 days of initiating work. it is
much more difficult to determine such
completion on a site-specific basis.

The second difficulty with such a ruje’
is that it {ails to take into account
several important factors which may
make suck an approach infeasible in
many cases. Specifically, delay of
disposal activities may: {a) Create
additional unnecessary risks to human
health and the environment. and (b)
result in needless expenditures of time

R0QA

and menoy. Site conditisns. weather
conditions, location. public accessibility,
availability cf approved cisposal
facilities, sva:lability cf veatment
facilines and the effect of the delay on
the statutory time and money limitations
on removals are only some of the factors
to be considersd befare a site-by-site
determination could be made as to0
whether or not it was practicable to
solicit public comment.

v. Making the record publicly
available as in the proposal (i.e.. no later
than 60 days after initiation of cleanup),
but not formally soliciting any public
comment Given the need for quick
action on time-critical removals, that
they are generally limited in scope. and
few cleanup options are feasible, this
may be an appropriate approach. This
approach. however, would not provide
the public with an opportunity for
meaningful participation where it might
be appropriate in specific removal
situations.

EPA solicits comments on the
proposed and other considered
approaches to public participation on
removal actions.

8. Adding documents after selection of
response action (§ 300.825]. New
documents may be added to the record
file after the decision document is
signed only as provided in § 300.825.
Documents generated or received after
the decision document {e.g.. Action
Memorandum or ROD) is signed
generally will be kept in a post-decisian
document fil2 unless and unul a
determination is made that the
document(s;} should be plzced in the
admanistradve recosd [ile, pursuznt to
§ 300.825. .

Section 300.825{a) provides that the
lead agency may add post-decision
documents to the admunistrative record
fi'e in two situations. The first situation
occurs when the decision document
does not address or reserves a portion
of the response action decision. In such
cases, the lead agency wil] continue to
add to the administrative record file
documents which form the basis for that
poruon of the decisicr not addressed or
reserved by the decision document.
Where appropriate, the lead ageacy
shall provide public notice that the
administrative record file for this
portion of the decision conur.ues to be
available for public inspection and
comment. It shou!d be noted that this
exceplion appiies to RODs that address
an operabla unit but leave a portion of
the decision on that operable unit open.

The second situation arises when an
explanation of significant differences
provided for in § 3C0.435(c) or an
amended decisicn document is required.
An explanation of significant differences

~1
to

12 issued when. after adsption of a fing)
remedial acuon plan. the remedial
action or eniorcement actinn taxen. or
the settlement or consent decree entered
into. signilicantly differs in scope.
performance or cost from the final plan,
The record shall inciude an explanatiog
of significant differences and all
documents that form the basis for the
decision to modify the response
selection decision. The lead agency shyj]
publish & notice of availability of these
documents. as required by section 117 of
CERCLA and as proposed in
§ 300.435(c). L. in addition. an amended
decision document is requwred. the
record shall include the amended
document and all documents that form
the basis for the amended decision. The
public participation procedures outlined
in Subpart E on explanations of
significant differences and amendmenty
to decision documents shall apply.
Section 200.825(b) provides that the
lead agency may. in its discretion. hold
additional public comment periods or
extend the time for submission of public
comment after the decision document is
tigned. and may limit such comment to
issues for which the lead agency bas
requested additional comment. This is
intended to allow the lead agency to
solicit sdditional comment on the
response actiorr wherrever it determines
that new information or other
circumstances warrant additional input.
Section 300.825(c) governs public
comments received after the close of the
comment period. Under this section. the
iead sgency will need to consider such
comments only if they could not kave
been submitted during the comment
penod and provide critical. new
information relevant to the response
selection which substantially supports
the need to significantiy alter the
response action. EPA is proposing the
standard set out in § 300.825(c) as
providing the best baiance between
EPA's desire to remain open to critical.
new information on the effectiveness of
a selected response and the need to
make final decisions in order to allow
expeditious irnplementation of the
response action. EPA solicits comment
on this approach.

D. Compliance With This Subpart

As provided in section 113(j}(4) of
CERCLA. in reviewing alleged
procedural errors related to the
administrative record. a court may
disallow costs or damages only if the
errors were 30 serious and rejated to
matters of such central relevance to the
action that the action would have been
significantly changed bad such errors
not been made. 7
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(C) Sectica 300.400(c}{1) (4 (3). snd
(7) lon determining the oeed lpr a Fund-
fnsaced actionl. (e) (oo permit
requurements). and (g) (o8 idendfication

ARARsH
af(m Section 300.405(b). (c). and (d] (on
reports of releases to tke NRC):

|E) Secuon 300.410 (on removal site
evalusnicn) except paragraphs (e}(S) and
18] snd the referer:ce (o lisung reieases
in CERCLIS in (h):

{F) Section 300.415 {on removal
acuons| except paragraphs (ai(2).
(bi2:(vil. (b){4). and (g):

(C) Section 300.420 (on remedial nite
evaluation):

(H] Section 200.430 (on RI/FS and
selection of remedy) except paragraph
(D(3iv)(F): and

(f) Section 300.438 (on RD/RA and
operation and maintenance).

(i) In addition. other persons
undertaking response actions sha!l
provide an opportunity for pudlic
comment concerning the selection of the
response action. A response action shall
not be considered consistent wath the
NCP unless:

{A) The perscn taking the resporse
action complies with the following NCP
provisions regarding public
participation. with the exception of
admirusuative record and information
repository requirements stated therein:

{1} Section 300.155 {on public
information and commuraty relations):

{2) Sdetion 300.415(n) {on community
relations during removal actions):

{3) Secuon 300.430(c) (on commuri’y
relations dunng R1/FS) except
paragraph (S):

(4} Section 300.430(f)(1). (2). and (S)
(on community relations during
selection of remedy): and

(5) Section 300.435(c}] (on community
relatior:s during RD/RA and operation
and mainrtenance): ar

{B) The person taking the response
action complies with State or local
requirements which provide a
substantially equivalent opportunity for
public involvement in the choice of
remedy.

(i1} When selecting the appropriate
remediai acuon. any other person shail,
as appropnate, consider the methods of
remedying releases listed in Appendix D
of this Part.

(iv} Except for actions taken pursuant
to CERCLA sections 104 or 106 or
response actions for “vhich
reimbursement from the Fund will be
sought. any action to be taken by the
lead agency :n $§ 300.41S. 300.430. and
300.438 may be taken by the person
CaTVINgG out the testonse aciion.

(d) Section [11/a1t2i Cicims. 11}

STISNL SINIT WLAN e Lot L)

barag.‘aphs {d}{1}(i) through (in) of this

section. may be able to receive
reumbursement of response costs by
means of & claim againat the Fund. The
categories of persons excluded from
pursuing this clains authonty are:

(i) Federal government:

(it) State governments. and their
political subdivisions, unless they are
potentially responsible parties covered
by an order or consent decree pursuant
10 section 122 of CERCLA. and

(iii} Persons operating under &
procurement cONtTact or an assistance
agreement with the Urited States with
respect to matters covered by that
contract or assistance agreement. unless
specifically provided therein.

(2) In ordar to be reunbursed by the
Fund. an eligible person must notify the
Administrator of EPA or designee prior
to taking a response acton and receive
prior approval. i.e.. “presuthorization.”
for such action.

{3) Preauthorization is EPA’s prior
approval to submit a claim against the
Fund for necessary response costs
incurred as a result of carrying out the
NCP. All applications for
presuthonzation will be reviewed to
determine whether the request shoula
receive priority for funding. EPA. in its
discretion, may grant preauthorization
of & claim. Presuthonzation wiil be
considered only for

(i} Removal actions pursuant to
§ 300.418:

(i) CERCLA section 104(b) activities.

{iii) Remedia] actions at National
Priorities List sites pursuant to § 300.43S.

{4) To receive EPA’s pnot approval,
the eligibie person must:

(i) Demonstate technical and other
capabilities to respond safely and
effectively to releases of hazardous
substances. poilutants. or contamunants:
and

(i) Establish that the action will L2
consistent with the NCP in accordance
with the elements set forth in
paragraphs (c)(2) (i), {ii). and (iii) of this
section.

{5) EPA will grant presuthorization to
a ciaim by a party it determinas o be
potennally liable under section 107 of
CERCLA cniy 11 accordance with an
order issued p:irsuant to secion 108 of
CERCLA. or a settlement with the
Federal government in accordance with
section 122 of CERCLA.

{8) Praauthorization does not establish
an enforceable ccntractual relationship
between EPA and the claimant.

(7) Preav:honzation represents EPA's
commitmer:t that if funcds are
appropnatsd for resporse actions. the
rescCase action s cancectedn
accordance with the sresuthonzation
CBLISISR QoSWInInl 8Nd LSS Wi

reasonable and necessarv.

73

reunbursement will be made from the
Superfund. up to the Daxumum smount
provided in the presuthonzation
decisina document.

(8} For a claim to be ewarded under
section 111 of CERCLA. EPA must
rertify that the costs wers aecassary
and consistent with the presuthonization
decision document.

(@) Section 108/b) petition. Subject to
conditions specified in CERCLA section
1C8{b). any person who has complied
with an oruer issued after October 10,
1388 pursuant to section 108{a) of
CERCLA. may seek reimbursement for
response costs incwrred in complying
with that order unless the person has
waived that right

{f) Section 123 reimbursement to local
governments. Any general purpose unit
of local government or a political
subdivision that is affectad by a release
may receive reimbursement for the costs
of temporary emergency messures
necessary to prevent or mitigate injury
to human health or the environment

‘subject to the conditions set forth in 0

CFR Part 310. Such reimbursement may
not exceed $25.000 for s single responss.
(g) Release from liability.
Implementating of response measures
by potentally responsible parties or by
any other person Joes not reiease those
parties from liabilily under secuon
107(a) of CERCLA. except as provided in
a settlement under section 122 of
CERCLA or a Federal court judgrent.

Subpart I—=Admirisirative Record for
Selection of Response Action

§300.500 Estadblishment of an
sdministrative record.

{s) General requirement. The lead
agency shall establish en sdministrative
record that contains the documents that
form the basis for the selectioe of a
response action. The lead agency shall
compile and main‘ain the edministrative
record in accordance with this subpart

(b) Adpinistrative records for Federal
facilities. (1) f a Federal agency other
than EPA is the lead agency for s
Federal facility. the Federal agercy shail
compile and maintain the admiristrative
record for the selection of the response
action at that facility in accordance with
this subpart EPA may furnish
documents which the Federal agency
shall place in the ad.ninistrative record
file to ensure that the administrative
record includes ail documents that form
the basis for the selection of the
responsz action. )

12) £Da or the U.S. Coast Guard :2aii
compils and maintain the adminieitative
TeLOIQ v ilen 1LY Lise (eau 4E2NCY e o

Federai facilitv. :
V4
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(3) U EPA is involved in the selection  provided that ths index te the menorands st y form a.basis fo;

of the response action at & Federsl adounistranve record filg indicates the the uloeuo. m m
facility on the NPL. the Federal agency location and availabulity of this aay include %m 2 2 7
scting as the lead agency shall provide informatica. m m
EPA with a copy of the index of {b) Gudance documen:s not u-d fnnhﬂltgfm m n
documents included 1n the generated spacificaliy for the site at determiniing applicable or relevant and
scministrauve reccrd flle. the RI'FS 1ssue deed not be located at or near the  sppropnate requirements. guidance on
workplan. the RI/FS released tor public  site &t issue. provided that they are nsk/exposure sssessments. w
comment the proposed plan. any public  mantained at the cenTal jocatisn and handbooks. articies from techni
comments ncmved on the RI/FS and the index to the admirisirative record journals, memorands on the l”lltlﬁon
proposed plan. and any other documents  file indicates the location and of & specific seguiation to s site. and
EPA may request on a case-by-zase avaishility of these ndance metorands.on oﬂ-m. disposasl
tas.s. documen:s. capacity;

(c) .Adm:nistrauve record for State-
.ecd ;1:85. If & Staie 13 the !ead agency
for & site. the State skall compiie and
mawtala the aczunusirative record for
the seiection of the respense action at
that site 1n accordance wath this
scbpan. EPA may require the Siate to
piace additiona! documents in the
sdmnisostve record file to ensure that
the adinistrative record includes all
documents which form the basis for the
seiecuon of the response acuon. The
State shall provide EPA with a cogy of
the :ndex of documen's included w the
adrministrative record file, the RI/FS
workplan. the RI/FS reieased for public

comment. the croposed plan. any pubiic.-

comments received o the RI/FS and -
pToposed plan. and any other documents
EPA may request oa a case-by-case
basis.

{d) Apr.icaEility. This subpart applies
1o all responsa actions taken under
section 104 of CZRCLA or sought
secured or ordersd admunistrauvely or
judsaaily under section 108 of CERCLA.
as foilows

{1) Remed:al actions where the
remed:al invesugauon commerced after
the promwgation of these reguiauons:
ard

(2] Removal actions where the action
memorandum is signed after the
proTmulgation of e cegulatizns.

(e} For those response actons not
inciuded in paragraph (d) of thus section.
e 1ead agency shall comply wath this
subpart 12 the extent pracucabdls.

§200.805 Location of the sdministetive
record.

The iead agency shall estahlish a
dacket at an otfice of the iead agency or
other central location at which
documents included in the
sdminizrasive resnrd file skall be
located and a cosv of the docaxmen:s
inc.uded in the 2cunistrative rezord
fil2 shall also be made avaiiaple for
puolic :nspecaon a! or near the site at
1ssue. exceot as crovided below:

{a! Sampung and esung data. quality
----- ool :nd aaliy ssswance
cocume.mauon. ana cnain of custogy

ot a:zicsoear ke

site 3t :ssue or at the cc1!ral locanon

u-!-\
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(c) Putlciv avaiiab.e techsucal
literuture 20t generated for the site ot
issue. such as enmineening textbooks.
artizles from technucal journals. and
toxscoiomcal profites. need not be
locsted st or nesr the site at issue or at
the central location. provided that the
literature is listed in the index to the .
sdunistrative record file or the
literature is cited in a documemnt in the
rezord

(d) Documents included in the
confidesual portion of the
sdrurustrative record file shall be
located only in the central location. -

(e} The adourustrative record for s
removal action where the releage or
threat of release requires that on-site
removal sctivities be initisted within
bours of the lead agency's determination
thai a removal is appropriste and on-
site removal activites cease within 30
days of initiation. need be available for
public wispection oniy at the cenwral
location.

§300.810 Contsnts of the administrative
record.

{(a) Contents. The administrative
record file for selecuon of a response
action ‘ypically. but not wn ail cases. wiii
contain tte foilowing rypes of
documents:

(1) Decuments containing (actual
information. data. end analysis of the
factual iaformaticn and dats that may
form s bans ‘or the selection of the
respense action. Such documents mav
include ver:fied sampling data. quality
ccatrol and guality assurance
documentacion. chain of custady forms.
site :nspection reports. preiim:rary
assessmen! and site evaication reports,
ATSDOR heaith assessment. documents
supporting the lead agency's
determunstion of tnminent and
substantial endangerment: puoiic health
evaluations. and technical and
engqineenng evaluations. In addition. for
remediai actions. such documents may
include 2oproved work pians. State
documentation of applicable or relevant
anc acorcpnaie recuiremers. ard k2

- RIFS:
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hteratun and me specific poiicy
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{3) Documents received. pubiished. of
made available 19 the pubiic under
§ 300.818 for remedial actions. or
§ 300.820 for removal actions. Such
documents may include notice of
availability of the administrative recorg
file, conmmﬂy relations plan. proposed
plan for rémedial action. notices of
pubiic commuent periuds, pubiic
comments and sew mlomuon received
by the lead agency. and'?upousn to
significant commants; :

{4) Decision documents. Such
documents may include acuon
memoranda a=d records of decision:

(5) Enforcement orders. Such
documants may include administrative
orders and consent decress: and

(8) An index of the documents
included in the sdmirusirative record
file.

{b) Documents no? inciuded in the
administrative record. TLe lead agency
is not required to include documenis in
the adminustrative record file which do
not form a basis for the selection of the
response action. Such documents
include But are not limuted o draft
documents. internal memoranda, and
day-io=day notes of staff uniess suca
documents ccntain information that
forms the basis of selecuon of the
response aciion ard the :nformation s
net inciuded in any other document :n
the administrative record file.

{¢) Priviieged dosuments. Privileged
docaments shali not be itnciuded :in the
record file except as provided in
paragreph (d) of this secticn or where
such pnivilege is waived. Privileged
documen:s include but are not limited to
documents subject to the attorney-chent
attorney work product. deliberative
process. or other applicable pnv:iege

(d) Confidential file. If information
which forms the basis for the selection
of a response ection is ncluded only m
& document containing confidential or
prvileged information and i3 not
otherwise availabie to the public. the
intormation. to the extent feasibie. zhail
te summarized i1 such a way a5 ‘o
make it gisciosabie and placea in the
sublicly availabie poruan of t=e
adminusrranve record fiie. Tae

"o
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Lopuea o1 thT adminiszrauve record file.
(f information. such as confidential
Lusiiiess :nformslion. cannot be
semmanzed in 3 disc.osable manner.
\ne injormation sasll be piaced only :a
1he coniidenusl portion of e
administrative record file. All
Jocuments contained in the confideatial
psoruion of the sdm:nistrative record file
shal! be Listed 1n the index to the fiie.

$300.315  Admungtrative record for 8
remedial action.

() The administrative record file for
1he seiection of a remedial action shall
ve made available for public inspection
at the commencement of the remedial
iavestigation phase. At such tme. the
|ead sgency shall publish in & major
1oca! newessper of nenEtal Cuvuidlivi @
notice of the avaiiabulity of the files
contatning the adminustrative record.

{b) The iead agency shall provide o
public comment penod as specified tn
§ 300.420{) so that interested persons
may submit comments on the selection
of the remedial action for inclusion 1n
the sdmunisarative record file. The lead
agency is not required to respond to
comuments that were submitted pror to
the public comment penod. A written
response to s:ignificant commen:s
suomitted duning the pubiic comment
period shall be included ir the
admin:strative record fiie.

{c) The lead «zency shail comply with
the public parucipation procedures
required in § 300 $30() and shall
document such compliance i the
administrative recerd.

id! Documer.!s generated or received
eiter the record of decision is signed
shal! be added to the administrative
record fiie only as provided in § 300.825.

;300.820 Aoministrative record tor 8
removal asction,

fa) If. besed on the site evaluaton. the
‘ead agency determunes that a removal
action is appropriate and that & planning
period of at least s1x months axists
seforc on-site removal activities must be
intiated:

{1) The adrairustrauve record file shall
ve made available for public nspection
waen the engineenng evaiusuon/cost
analysis (EE/CA) 13 made available for
public comment. At such uxe, the iead
agency snall publisb 1n & major local
newspaper of general circnlation a
notice of the availability of we fiie
eontairung the administrauve record.

(2) The lead agency shall provide &
r.ibiic comment penod as specified 1o
300,415 so that intzrested persons ma;
submit comments on the seiecuon o! the
remo-=al action for inclusion 1n the

uvecesasd e T lea?d
agency 1s not required to respond to
comumen:s Wha: were submittes ;110 10
the public comment pencd. A wnitten
resporise 10 sign:ficant comments
suomitted dunng the public comment
period sball be included 1n the
sdmurustranve record file.

(3) Tae iead agency shall compiy with
the public paruc:pauon procedures of
§ 300.415(n) and shall document
compliiance with § 300.418(a}(3) (i)
;h:ough {iu) in the admunistrative record

ile.

{4) Documents generated or received
after the acuon memorandum is signed
shall be added to the admurustrative
record file only as provided in § 300.825.

(b} For all removal actions aot
included wn paragrapb (a) of this section:

{1) Documents inciuded in the
sdinuusgauve record fiie shall be made
available for public inspection no later
than 60 davs afier imusuon of on-site
removal activity. At such tme. the lead
agency shall publish n a mejor local
newspaper of general circulation a
notice of avauabuity of the file
contatning the admiustative record.

{2) The iead agency shail. as
appropriate. provide a pubiic comment
penod of not less than 30 days beqinning
at the time the admunistrauve record 18
rnade availiable to the public. The lead
agency is not required to respond to
comments that were subgutted prior to
the public comment period. A wntten
response to significant conments
submitted during the pubdlic comment
period shal! be included i3 the
admirusTative record fiie.

{3) Documents generated or received
after the action memaorandum is signed
shull be added t0 the sadministrative
record fiie only as provided in § 200.828.

§300.828 RAecord requirementy gfter
decwion document 8 sgned.

(a) The lead agency may add
documents to the aamuustrauve record
file after the decision dacument _
selecting the response actior. has beun
signed d:

(1) The documenis concern a portion
of s response acusn decision that the
decision documen: does not address or
reserves to be decided at a iater date: or

{2) An expianation of sigruficant
differences required by § 300.435ic). or
an amended decisi1on document 18
1ssued. in which case. the explanation of
significant differences or amended
decision document and all documenus
that form e basis for the decision to
modify the response scucn sball be
ardded to the administrative record fiie.

‘5) The lead agency may bold
edditicnal public comment penods or
extend the uime for 1ne submissior: of
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cdocument has been signed on anv i1ssyes
corzerm.ing selection of the response
acuce. Such comment shuil be limited to
the isaues for which the lead agency has
requested additional comment. All
addiuonsl comments submitted dunng
such comunent penods that are
responsive to the request. and any
responsae to these comments. shall be
placed in the administrative record file.
{¢) The lead agency is required to
cousider commes?s ~.Omitted by
interested persons a‘ter the close of the
public comment penod only to the
extent that the comments contain
aignificant information not contained
elsewhere in the administrative record
which could not have been submitted
during the public comment period and
which substantially support the need 1o
significanuy alter the response action
All such commaents and any responses
thereto shall be placed in the
administrative record file.

Subpant J—Use of Dispersants and
Other Chemicals

§300.900 Genersl

{e) Section 311{c)(2}(G) of the Clean
Water Act requres that EPA prepare s
schedule of dispersants and other
chemicals. if any. that may be used in
carmying out the NCP. This subpant
maikes provisions for such a schedule.

() This subpart applies to the
navigable waters of the United States
and adjoining shorelines. the waters of
the contiguous zone. aad the hugh seas
beyond the contiguous zone in
connecton with acsvities under the
Outer Continental Shelf Lands Act
activites under the Decpwater Port Act
of 1974. or activities that may affect
natural resources belonging to.
appentaining to. or under the exclusive
management suthority of the United
States. including resources under the
Magnuson Fishery Conservation and
Management Act of 1978. )

{2} This subpart applies to the use of
any chemical agents or other additives
as defined in Subpart A of this Part that
mey be used to remove or contol o1l
discharges.

§ 300.005 NCP Product Schedule.

(a) Oil Discharges. (1) EPA shall
maintain s schedule of dispersants and
other chemical or biologicai products
that may be authonzed for use on oil
discharges in accordance with the
procedures set forth in § 300.910. Thus
schedule, called the NCP Product
Schedule. may be obtained from the

Emergency Response Division (OS-210). -

(.S Environmental Protection Agen~y.
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