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The 0.8. Environmat~l Protectiarr Agancy-- (EPA) and the 

Department of (DOB) today a a a o u n c u ~  i resolution . .  to a 

uzlder the settfemPnt, DOE agrees to an assessment of Q 
monetary penalty in the m o u n t  of $100,006 aad aad t o  Uocate an 
additional $lSO, 000 to undertake a d a t i o n a l  BIIviromaal projects 
a t  or near the Fernaid faci l i ty .  'Phr mttlea~ent also IacLUdna 

proceduru far fmnrmed cmanta~ 'cations betproon XPA and DOE, and 
ehe c o o m t i v a  resolution o f  -tal issues that may a r b e  at 
the facility. 

tequir- tha forrpation 02 a tachniw svrpporf -up to a s o i s t  Fn 

Accordfng t o  ReilTy, thia setUqment also r e a f f h  EPA*s 
authority to insure that fed- agenciu mt thnir commiburb to 
federal facufe cleanups. Presideat Bush has pledged to hold 
federal f a c i l i t i -  to t h ~  same eavlroamenw standards as privata 
ones, Reilly noted. 

. RegardFng the settlement, S e c r e t a r y  of En- J a w  0. Eatkins 
underscored DOE% priori- for the FeznalB cleaanp end stated, "The 
depattaent remains Comnitta to our cleanup mission at t h ~  P u n a i d  
facility and t o  meetiag the t e r m s  of  the  comp1-e Agrement. We 
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A. 
Pernald "Consent Agreement Under CERCLA Section 120 and 106(a) , a  

Admfaistrativo Docket Number: V-W-9O-C-053, ( k e U g 2 .  rofarred 
t o  as .cOMeht Agr*elmntr) I the 0 0 s .  EXW~romnAnta l  Protection 
Agtncy (EPA) issued thr.0 notices 02 violation and aSSe~6ed three 
stipulated penalties against the V.S. p.partm.nt of m e w  (DOE). 
B. The substantiv8 f s 6 U a s  aad di6putss related t o  t&e.notices 
of violation have been resolveU by DOE and E P L  The only &sputa 
remainfW r a a t e s  to the application of stipolated penat1l.a t o  
these aatters. 
Section XlV of the Consent A g r a m t  t0 contest tbr application 
of -e stipulated penalty provision of the C o n s e n t  Agreement in 
the given cases. 
accordaacr with tenns of the Consent Agreemant to the Senior 
Executive C o d t t e e  (SEC) for resohltion. Following review by 
the SEC, the Regional Aaminirtrator for EPA Region V Lasued a 
vritten decision on February 15, 1991, Supporting the Region's 
assesmnant of stipulated penaltiu against DOE. 
of the Consent Agreement, DOE 8lrVated the dispute to the EPA 
Administrator on March 22, 1991. 

c. without admitting liability for the assessed penalties, in 
order to resolve the dispute related to the assessment of 
stipulated penalties, and to concentrate the efforts of the 
p a r t i e s  on the cleanup challenge posed by the F u l d  faci l i ty,  
EPA and bOE agree as follows: 

In Decunber of  1990, pursuant t o  SOction XVII of the 1990 

DOE fwoked the biSpUte resohtfon PrOViSiOnS of 

The disputa was msequeatly raised Fn 

Under the terms 

* 

1. DOE agrees to the assessmoat of a monetary penalty in the 
amount of $100,000, t o  be paid frapl funds authorized and 
appropriatdl for that specific pursose in accomce w i t h  
Section =I of the Consent Agre-ent. 

DOE -1 expend (u1 additional $150,000 to conduct 
supplcmenW envimnmentdt projects  at or in the vicinity o f  
Ferndd. 
emtiroranental projects v f l l  not affect  the obligation of 
funds to Implement the Consent A g r e m e n t .  These projects 
w i l l  be established upon the mutual agreement of the mira 
and w i l l  consist  of crnvFronmenta1 projects not already 
required by the Consent Agreenent or committed to by DOE.' 

I 

2. 

The partias agree that funds for the supplemental 

DOE v i l l  use as a guide for  the supplemental anvirorrmental 
projects =A's February 1 2 ,  1991, policy entitled, -EPA P o l i c y  on 
the use of Supplemental Environmental Projects i n  Enforcement 
Settlements. a 
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D. 
use of stipulated panalths, and to avoid future disgutee a~ to 
the application of the stfpulated p.nalty provision, the parties 
agree that the Fernala Consent Agreemat authorieaa documant 
review and stipulated penalty asses-ts under any of the 
Following C i ~ t a n C u r t  

clarify the patrtied intupmtation of tho appropriate 

1- ~n the event that DOE f a i l s  to oubrait 8 primary do-mt 
(including a d r a f t  Record of Deci~lon or Rssponsiveneso 
Summary) to EPA pursuant to the applicable tialetablo or 
deadline, or f a i l s  to c a p l y  w i t h  a tsrrn or condition of  the 
consant Agreement vhich relates to the implenantatioa of: 
(a) removal actions h Section IX of the Consent Agreement, 
or (b) the remedy at each Operabh Unit (i.e., m e d i a l  
design and remedial action), or (c )  related activitirs,  
including DOE'S obligations under Section X%VIIX of the 
consent A g r e e m e n t ,  that V u l  affect  the t b e l y  completion of 
the removal or remedial action to be parformad under the 
Consent Agreement, EPA may issue a notice of fatant to 
assess a stipulated penalty against DOE. DOE s h a l l  have 
t h i r t y  ( 3 0 )  days after receipt of a i s  notice of intrnt to 
hvoke fonnal dispute resolution uadez sectfon xrv o r  the 
consemt Agrement.  Xf DOE does not hvoke formal dispute 
resolution w i t h h  this period, DOE wflll be deemed to have 
con- in €PA'S assessment of a penalty.  
p e n d t i a r  a y  after the conclusion of the thirty (30) day 
period, or foliating conclusion of the dfspute resolution 
proceedings, vhichaver is latar- Any such p w t i e s  shall 
relate back to the U a t r  of the violatfon. 

. 

EPB may assess 

2.  Draft primary docummttd shall be submitted by DOE to EPA 
fo r  rrviev and comment-as set forth in Section XI  of the 
Consent Agteamurt. EPA -11 review, evaluate and COlpJnent 
upon draft primaxy doc\rmaats as sat forth in Section =I, 
Paragraph G.2, of the Consent Agr-ant. W i t h i n  the time 
period set forth in SsctfOn a, Paxagraphs G.5 and G.6 of 
the Consent Agresment, DOE shall respond to a l l  ESA comnntnts 
received on the draft primary document and shall submit a 
draft final prisary document to EPB which complies w i t h  the 
terms of  the Consent Agreement,  CZRCLA, th8 NCP, and any 
applicable EPA guidance or policy. T h e  draft flnal  primry 
docwent shall become the f i n a l  primary document unless EPA 

The terms aprfmary document,m "draft primary document" and 
"draft final primary documentw shall, have the same meaning as in 
the Consent Agreement. 
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subjects the document to  dispute resolatfog withFn t h i q  
dayg of r m i p t  of the draft final primary document. 
upon ravirv of the draft f b a l  prbary document, BPA 
datarmfnaa that the doaament doers not comply w i t h  tho 
requirmnenb 00 the Consant AgrauPent, CgRCLB, tha N c p ,  or 
any applicable EPA guidance Or poliCy, EPA nay bsue a 
notice of iatavt to assum a stipulated penalty against DOE. 
~ovevez:, the parties agree that t h m  dzaft final primary 
documant shall go through the dispute resolution procass 
prior t o  =A's actual  ( ~ ~ 2 3 ~ ~ s m e n t  of a stipulated pendty. 
f f  DOE'S position as to the adequacy of the draft f inal  
pr- documaat i s  ugh.lld fn dispute resolution, EPA agrees 
not to assess a stipula- penalty w i t h  respect to the 
document and that its noti- of intent t0 assess w i l l  be 
deemed withdram. However, i f  EPA's position as to the 
adequacy of the draft ffnal pr- docmnent io upheld in 
the dispute resolution process, EPA may assess a stipulated 
penalty against DOE w h i c h  relates back to thr date of the 
notice of intsnt to assess a stipulated panalty. hvthar, 
if EPA'S position is upheld fn the dispute resolution 
process, DOE s h a l l  revise the draft final prfmatv document 
as ret forth in section XII, Paragraph 1 of the consent 
Agreement. 

For a period of four months, beginn- on the data this 

If, 

E. 
Agreement  is signed by both partias, Bpp and DOE will negotiate 
in an effort t o  develop modified schedules for the campletion of 
the response actions required under the Consent Agreement .  Tho 
modified schedules may include accelaration o f  sone schedules and 
Icngthedag of some schedules. DOE agrees to use its best 
efforto to propose m d f f f c a t f o n  of  any schedules which can be 
accel-ted. The four month negotiation period may be extended 
by agreement of both partias. EPA agrees not to Issue a notice 
of violation or notice of intent to ass.118 a stipulated penalty 
fo r  activities to b. performed under the Consent Agreement daring 
this period. 
response actions are not agreed to in w r i t h g ,  then stipulated 
penalties that may have accmed during the nqotiation period may 
be assessed. 

If modified schedules f o r  the campletLon of the 

P. 
pursuant t o  Paragraph F s h a l l  be set forth as a wrfttcn 
modification to the Conornt Agreement, and shall be submitted t o  

Any modification of schedules agreed to by the parties  

The parties agree that any dispute associated with EPA'S 
review of a draft final primary document shall proceed directly 
to the Dispute Resolution Connittea, e l u t i n g  the thi- ( 3 0 )  
day period for informal dispute resolution, 
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the public f o r  review and comeat. 
comment, and any appropriate response by EPA and DOE to public 
commant, the schedules contained in the modification shall 
operata in l i e u  of tha original schedules contained in me 

Pollowhg public reviev and 

COnSmt A-8Un-t. 

G. rn the future, V h a  controvuoies arlse at Parnala which 
apparu likely to result fn thr need for f o m a l  dispute resolution ' 
or an assmaanent of stipulated penalties, the p a r t i e s  w i l l ,  as 
soon as practicable, use their best efforts t o  provide w r i t t e n  
not ice  of the circumstances of the ContrWersy CIB follovs: (1) by 
the DOE ~ e r n a ~  Site Managex to the &sodata Dfrector of DOE'S 
Office of Environmental Rsstoration, and (2) by -the =A Region v 
Project Manager to the Director of EPA Region V's  Waste 
Management Division. The Associate Director o f  DOE'S Office of 
Envirorrmatal Restoration and the Director of EPA Region V I S  
Waste Management Division s h a l l  thereaft- UEIB the- best efforts 
to assist in resolution o f  the controversy 80 as to min3mize the 
need for formal, the-consudng dispute resolution pursuant to 
Section XIV of the Consent Agreement. "eaP1y waraing 
system" shall operate in addition to, not in lieu of, the aispute 
resolution process set f o r t h  in Section XIV o f  the Consent 
Agreement. 

8. EPA anti DOE agree that establishment of a technical $upport 
group may assist &PA and DOE in petforrpfng their obligations 
under the Consent Agreement. The p a r t i e s  agree to establish such 
a group, composed of technical experts from DOE and EPA and 
mutually agreed upon independent experts representing 
orgadzations or interests that m e  uctetrnal t o  DOE and EPA. The 
precise roles, functions, membership aad -art= of the technical 
support group vill be developed jointly by DOE and EPA at a latar 
date. 

I:. The garties agree that this Agreement resolves the disputa 
elevated by DOE t o  the Admiaimtor  of EPA on March 22, 1991. 

J. No provision in this agreement shall be interpreted to 
require obligation or payment of funds fn violation of the Anti- 
Deficiency A c t ,  3 1  U.S.C. 1 3 4 1 .  
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IT IS so 

n 

/- 
BY: 

BY: 

*ce of Enviromnena R e s t 0 2  
and lr- Management 

0.S. Department of Energy 
ation 




