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Mr. Jack R.  Craig 
United States Department of Energy 
Feed Materials Production Center 
P.O. Box 398705 
Cincinnati , Ohio 45239-8705 

REPLY TO THE AlTENTlON OF: 

HRE-8J 

RE: Operable U n i t  #4 ARARs 

Dear Mr. Craig: 

The United States  Environmental Protection Agency (U.S. EPA) ,has completed i ts  
review of the United States Department of Energy's (U.S. DOE) l e t t e r  regarding 
Appl i cab1 e or Re1 evant and Appropriate Requirements ( ARARs) , speci f i cal l  y 40 
CFR 191, for  Operable U n i t  (OU)  #4. 
Section 191 Subpart B should not be evaluated as  an ARAR or To-Be-Considered 
(TBC) c r i t e r i a  fo r  the K-65 waste. 
position tha t  40 CFR 191 Subpart B is a potential TBC for  OU #4. 

CERCLA Section 121 se t s  for th  two essential c r i t e r i a  for  remedial action 
conducted under the s ta tu te .  First, remedial actions must protect human 
health and the environment, and second, any hazardous substances l e f t  on-site 
must a t t a in  applicable or relevant and appropriate Federal or S ta te  
environmental o r  public health requirements. 
mandates, i n  par t ,  by requiring on-site actions t o  sa t i s fy  ARARs and 
appropriate TBC c r i t e r i a .  TBCs a re  broadly defined as c r i t e r i a ,  advisories, 
guidance, and proposed standards tha t  a r e  not legal ly  b i n d i n g ,  and a re  
necessary t o  protect human health and the environment. CERCLA Compliance with 
other Laws Manual; EPA/540/G-89/006. 

In tha t  l e t t e r  U.S. DOE argues tha t  

U.S. EPA disagrees, and r e i t e r a t e s  i t s  

U.S. EPA implements these 

Despite the arguments raised i n  U.S. D O E ' S  November 18, 1991 le t ter ,  U.S. EPA 
f i n d s  tha t  40 CFR Section 191 Subpart B is  a potential TBC fo r  on-site 
disposal of the K-65 waste. 
for  procedural reasons, i t  i s  not a promulgated standard and cannot be 
considered an ARAR. Nevertheless, as described i n  the attached comments, 
application of Section 191 Subpart B may be necessary t o  ensure protection of 
human health and the environment. Accordingly, U.S. EPA f i n d s  t ha t  191 i s  a 
potential TBC f o r  any on-site remedial a l ternat ive.  Although ARARs and TBCs 
do not apply of f - s i te ,  a l l  remedial a l ternat ives  must be protective. 
while Section 191 Subpart B is neither an ARAR nor a TBC for  o f f - s i t e  disposal 
a l ternat ives ,  i t  may be necessary, and as such an essential par t  of the 
Feasibi l i ty  Study. 

Because Section 191 Subpart B has been repealed 

T h u s ,  
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The attached comments address the specific points raised in your November 18, 
1991 letter. 
questions. 

Please contact me at (312/FTS) 886-0992 i f  you have any 

Sincerely, A 

Remedial Project Manager 

Enclosure 

cc: Graham Mitchell, OEPA-SWDO 
Pat Whitfield, U.S. DOE-HDQ 



U.S.  E PA COMMENTS ON THE OPERABLE UNIT 4 - APPLICABLF OR RELEVANT AND 

mm APPROPRIATE REOUIREMENTS (ARARs)  

GENERAL 

1) 
raised i n  our memorandum of January 21, 1991, and appears t o  be predicated on 
the assumption tha t  the disposal c r i t e r i a  selected must 3 D . r i o r i  permit on- 
s i t e  disposal. Specifically,  U.S. DOE argues tha t  the disposal longevity 
appropriate t o  the low ac t iv i ty  uranium mill t a i l i ngs  wastes regulated under 
40 CFR Part 192 a re  adequate for  the K-65 wastes (which e x h i b i t  approximately 
1000 times greater level of radioactivity),  and tha t  ' I . .  .application of longer 
control periods ... would unnecessarily limit the range of on-site a l ternat ives  
being considered, and may necessitate the application of deep geologic 
repository technology." U.S. EPA disagrees. Under CERCLA policy, a fu l l  
range of a l ternat ives ,  from no action to  actions which provide f u l l  human 
health and environmental protection appropriate t o  the hazard must be 
analyzed. U.S. DOES concerns a re  pertinent t o  the selection of the remedial 
action not t o  the choice of those ARARs and TBCs t ha t  should be examined. 

U.S. DOE proposal does not adequately address the fundamental points 

2 )  The  40 CFR Part 191 regulations were designed for  radioactive materials 
comparable i n  degree of human hazard t o  the K-65 wastes. Conversely, the 40 
CFR part  192 regulations were not designed fo r  materials of the K-65 level of 
radioactivity.  Further, the alternatives proposed by U.S. DOE e i ther  do not 
contain quantitative requirements, (e.g. U.S. DOE Order 5820.2A Chapter 3 )  or 
a re  not designed for  wastes w i t h  the level of hazard exhibited by the K-65 
residues (e.g. 10 CFR Part 61 for  Class C wastes). The range of a l ternat ives  
considered should therefore encompass the f u l l  range from no action t o  
conformance w i t h  a l l  ARARs and TBCs identified by U.S. EPA, including 
specif ical ly  40 CFR Part 191. 

3)  
included radioactive materials similar t o  the principal radioactive 
constituent of the K-65 residues, radium-226, i n  physical, chemical, and 
radiological character is t ics .  Further, although these analyses considered 
best available technology ( B A T ) ,  40 CFR Part 191 applies t o  any disposal 
technology. U.S. DOE contends that  "...the character is t ics  of the waste 
material must be recognized i n  the s i te-specif ic  evaluation of a range of 
disposal technologies." U.S. EPA agrees. However, tha t  evaluation must 
include such technologies as geologic disposal, and the sites considered 
should include those where BAT can be applied. 
t o  a rb i t r a r i l y  limit consideration of sites t o  the present location of this 
material, or t o  exclude any viable technology. 

The analyses supporting 40 CFR Part 191 were generic studies,  w h i c h  

I t  i s  c lear ly  not appropriate 

4 )  U.S. DOE proposes t o  consider only applicable requirements w i t h  respect 
t o  of f - s i te  disposal a l ternat ives .  Although U.S. EPA policy is tha t  
applicable requirements must be met for  o f f - s i t e  disposal of wastes generated 
i n  cleanup of a Superfund s i te ,  this policy does not i n  any way preclude 
proper consideration of hazards that  a re  not addressed by applicable 
regulations. Section 121 of CERCLA and Section 300.425 of the National 
contingency Plan expressly provide that  a l l  remedial actions must be 
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protective of human hea t h  and the environment. T h i s  standard i s  considered a 
"threshold c r i te r ion"  which a l l  remedial a1 ternatives must sa t i s fy  i n  order t o  
receive further consideration i n  the detailed screening portion of the 
Feasibi l i ty  Study (FS). & 40 CFR 300.425 ( f ) ( l ) ( i ) (A) .  
that  application of Section 191 may be necessary t o  ensure tha t  disposal of 
the K-65 materials protects human health and the environment. 
Section 191 is neither and ARAR nor a TBC for  remedial a l ternat ives  which  
include o f f - s i t e  disposal, Section 191 may be an essential par t  of the 
detailed screening conducted i n  the FS. 

U.S. EPA believes 

Thus ,  a1 though 

5) U.S. DOE points out tha t  some hazards, specif ical ly  radon, a r e  not 
addressed by the 40 CFR Part 191 regulations. 
s ignif icant ;  t ha t  deficiency i s  addressed by a separate ARAR, 40 CFR Part 61, 
Subpart Q. U.S. DOE is  quite familiar w i t h  the basic environmental c r i t e r i a  
underlying the 40 CFR Part 191 regulations, having analyzed and commented on 
these regulations i n  great de ta i l .  Therefore U.S. DOE should be able t o  
readily propose al ternat ives  which sa t i s fy  those c r i t e r i a  for  consideration i n  
the remedy selection process. 

T h i s  is  true, b u t  not 

SPECIFIC COMMENTS ON KEY POINTS 

1) U.S. DOE argues tha t  a 200 to  1000 year control period i s  adequate for  
wastes three orders of magnitude more hazardous than uranium mill t a i l i ngs ,  
and that  longer control periods a re  not demonstrable. U.S. EPA disagrees. As 
pointed out previously, these wastes a re  capable of generating dose ra tes  i n  
excess of one thousand rem per year, and the incremental risk of cancer death 
from such an annual dose i s  on the order of one i n  two. Clearly, regulations 
designated fo r  the much lower hazards of uranium mill t a i l i ngs  a re  inadequate. 
Further, geologic repositories have a design l i f e  i n  excess of 10,000 years, 
and U.S. DOE has developed extensive capabili ty i n  the design of this type of 
repository. 

2)  U.S. DOE agrees that  intrusion protection requirements beyond those i n  
40 CFR Part 192 a r e  reasonable. Those of 40 CFR 101 should be considered i n  
addition t o  those U.S. DOE l is ts .  

3) There appears t o  be no disagreement. 

4 )  U.S. EPA agrees tha t  40 CFR Part 61 should be considered i n  addition t o  
40 CFR Part 191, Subpart A,  so as t o  address radon emissions. 
Part 61 is  already an ARAR. 
storage on site. 
apply to  uranium byproduct materials; the relevant ARAR i s  40 CFR Part 
192.32(a), which should be considered t o  the extent tha t  i t  adequately 
addressed the hazards posed by the K-65 residues, such as those t o  
groundwater. 
provisions inappropriate for  these h i g h  ac t iv i ty  wastes. 
does not understand the objection of U.S. DOE t o  40 CFR Part 191 Subpart A i n  

identical .  

However, 40 CFR 

40 CFR Part 192.41 is an inappropriate ARAR, i t  does a ARARs should be considered for  any interim 

However, 40 CFR Part 192.32(a) contains surface impoundment 
Finally, U.S. EPA 

l i g h t  of i t s  proposal t o  use 10 CFR Part 61.41, which is  essent ia l ly  i . 
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5) 
limit the range of viable on-site a l ternat ives .  
range of a l ternat ives  must be examined, including those tha t  do not meet Part 
191, and U.S. DOE can analyze any al ternat ive i t  chooses t o  consider. 
DOE should evaluate a l l  viable on-site or o f f - s i t e  disposal options tha t  
s a t i s fy  40 CFR Part 191 Subpart B. T h i s  would sa t i s fy  CERCLA requirements t o  
examine a f u l l  range of a l ternat ives ,  including those tha t  address completely 
the hazards posed by these wastes. 

U.S. DOE contends tha t  application of 40 CFR Part 191 Subpart B will 
U.S. EPA disagrees. A f u l l  

U.S. 

Al though  U.S. DOE contends tha t  geologic disposal is  no t  appropriate for  the 
K-65 wastes, they have provided no jus t i f ica t ion  of this assertion. 
of this a l te rna t ive  i s  the appropriate mechanism fo r  U.S. DOE t o  demonstrate 
the val idi ty  of t he i r  claim. 

Analysis 

The al ternat ive requirements proposed by U.S. DOE do not apply t o  the hazards 
posed by the K-65 residues. Specifically,  the K-65 residues do not qualify as 
Class C wastes under 10 CFR Part 61. The closest  applicable c r i te r ion  i s  tha t  
for  alpha-emitting transuranic radionuclides w i t h  half-lives greater tha t  five 
years. (Radium-226 is  an alpha-emitting chemical and radiological neighbor of 
the transuranics w i t h  a ha l f - l i fe  of 1600 years.) The K-65 wastes c lear ly  
exceed the c r i te r ion  of 100 nanocuries per gram for  qualification i n  the 
Nuclear Regulatory Commission's highest category of waste e l ig ib l e  fo r  near 
surface disposal. The  requirements of 40 CFR Parts 192 and 264, and U.S. DOE 
Order 5820.2A a re  even less  relevant, or lack quantitative requirements. 




