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IN THE UNITED STATES DISTRICT COU2.T 
FOR THE SOUTHERN DISTRICT OF O H I O  

WESTERN DIVISION 

1 
1 STATE OF OHIO, 

P l a i n t i f f ,  ) 

V. ) ) C I V I L  ;JO. C-1-66-0217 
) Judge Spiaqel 

1 
1 
) 

U N I T E D  STATES DEPARTMENT 
OF ENERGY, et al., 

\ 

\ 

Dafendant6.  

STIPULATED AMENDMENT TO CONSENT DECREE ENTERED 
SE-r OF 

WHEREAS, on December 2, 1988, :he District Court f o r  

t h e  Southern 3Lscrict o f  Ohio e n t e r e d  a 2;nsent 3ecree in this 

m a t t e r ;  

WHEREAS, on April 5, 1990, G h i a  f i l e d  Charges i n  

Contempt of C o u r t ,  alleginq v i o l a t i o n s  o f  the  Consent Zecree b y  

the L'. S. Departin-nt o f  Energy ("DO€") and Weetfnghouse Nateriais, 

Company o f  Ohio ("WMCO") i 

WHEREAS, i n  September 1991, after negotiations 

i n v o l v i n g  DOE, Ohio and the U . S .  Environmental  Protection Agency 

("U.S.EPAn) a n  amended Consent Agraemant undar CERCtA s a c t i o n s  

106 and 120 was signed by DOE and USEPA which updated and amended 

t h e  1990 Consent Agreement and kha 1986 Federal Facility 

Compliance Agraement (the "Amended Ccnsent A 

, under 

nQ62 
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which DOE w i l l  continus to perform, nmonq o t h e r  actions, a 

Remedial Inven t t iga t ion  and Feasibility Study, 

a Remedial D68fgn a n d  Remedial A c t i o n  at the Feed i4aterlai.s 

P r o d u c t i o n  Center (FMPC) ; 

ramovai zctlons,and 

WHEREAS, the part i ro  deoira to amend the Gecree to 

EPA and t o  r e s o l v e  ref lact  DOE'S updated Agrement with U.S. 

Ohio's Charges i n  Contmmpt of Court, and, therefore, have agreed 

to t h i s  amandmmt of t h e  Docrea: 

WHEREAS, DOE plans to provide financial assistance to 

O h i o  f o r  its  response c o s t s  at rhe FEMP: 

WHEREAS, DOE,  through its Hazardous Wasta Nnnngement 

Unit Review (NHWMVRN), is i n  the proceas of evaluating ;?otential 

waste u n i t a  at the FMPC to determine whethor they a m  r e q u l a t e d  

hazardous waste management units: 

WHEREAS, the name o f  t h e  FMPC waa changed t_c t:,e 

Fernald Envi ronmen ta l  Management P r o j e c t  ( F E W :  on Ac52sz 2 3 ,  

1991. 

shall includa both FMPC and FEMP! 

F o r  purposee of this Amended Consen t  Decree the Carn FMPC 

WHEREAS, t h e  name of  WMCO was changed to Wastinqhouse 

Environmental Xanagement Company of Ohio (WEMCO) an Z u l y  1, i391. 

For p u r p a s m  of chis Amended Consent Decree the tarm W C G  S r l d l l  

include both WMCO and WEMCO: 

WHEREAS, WMCO waa not a party G T  s ignator  

December 2 ,  1988 Consent  Decree ("Consent Decree"), 

w i l l i n g  to become a signator and party t o  this A m m  

ta cha 

buc is 

mant to che 

Consent Dacras on the terms and conditions set f o r t h  hereinafter; 
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4 
NOW , TXEREFORE, it is h&reby crdered, adjuagad and 

decreed as follows: 

Paragraph 3.5 of the C o n s ~ n L  Decree As 5nlena63d by the 

a d d i t i o n  of  the  f o l l o w i n g  Paragraph 3.5.1: 

W D t O  E m  3.5.1 -dous 

( a ) .  DOE has n o t i f i e d  OEPA that certain drurmmd materials 

require e v a l u a t i o n  purcuant t o  OAC SoCtiOn 3745-52-11 and 4 0  

C.F.R. 2 6 2 . 1 1  t o  d a t e r m i n e  whether cne zaterial L s  hazardous or 

nixed waste. Prior t o  t h e  e n t r y  of ”,is Amanded Consant -Decree 

DOE submitted f o r  OEPA approval a wa8te d e t e r m u m t i o n  p l a n  

s r t t l n g  forth the process  and procedures ta be followed i n  

performing h a z a r d o u s  waste d e t e r m f n a c ~ o n s  p u r s u a n t  t o  OAC Section 

3745-52-11 and 40 C . F . R .  262.11. 

determination plan on t h e  schedules sat farth below. 

t h a t  DOE shall have the r i g h t  t o  r e q u e s t  e x t e n s i o n s  o f  tnese  

schedules from OEPA i f  such schedule8 are affectad by any cnanqes 

i n  the p l a n  t h a t  are required by OEPA o r  I n  che e v e n t  C)E?‘A’s 

r ev iew is n o t  completed w i t h i n  t h i r t y  ;30) days ct the  submittal 

o f  t h e  waste d a t e m i n a t i o n  p l a n .  

DOE shall implament  the  waste 

?rovided,  

(b). DOE shall, in accordance with the approved waste 

d e t e r m i n a t i o n  p l a n ,  complete e v a l u a t i o n  of  t h e  approxinate~16,OOO 

drums o f  materials i d e n t i f i e d  on At t achmen t  1, i n  accordance w i t h  

t h e  following schedule: 

(1). For the approximate 8,000 drum6 which w i l l  n u t  be 

affected by the HWMUR; DOE completed process knowledge 

- 3 -  
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avaluations by  September 3 0 ,  1990; the regor: Gascrlbing 3 s  

results  of sampling and anaiysi3 of such aatariols 1 
was 

submitted ta OEPA by NovemDer 3 3 ,  1991. 

(li). F o r  the approximate 8,000 druns Xtiich be 

affected by the HWMUR, DOE c ~ . ~ i ~ ~ a c : i i d  procesr; Xnowleaqe 

evaluations by March 30, 1991; c3e report i i J S C r i 3 i n s  t h e  

raaults  of sampling and analysis of such materials was 

submitted t o  OEPA by J u l y  30, 1991. 

(c), For any analyses that ;nay b e  required on the 

approximate 1800 drums idoncified cn Attachment 

accordance with the approved w a s t e  da teminat ion  p l a n ,  completec 

a l l  sampling by August 3 0 ,  1990, and .:souad the reporc d e s c r i b i n q  

tha completed analysis as required by OAC 3745-65-13 and 40 CFR 

265.13 by J a n u a r y  11, 1991. 

indicate the need f o r  further  sampling and/or a n a l y s i s ,  DOE shall 

submit a s c h e d u l e  to OEPA f o r  approval f o r  s u c h  additionai 

a c t i o n s  within t h i r t y  ( 3 0 )  days 02 determining s u c h  additisnal 

work is required. 

X E ,  i n  

If tha h i c i z l  analytlcal results 

( d ) .  DOE shall, i n  accordance with tke approved x a s t e  r' 

determination plan and the followlng scneaula,  Gvalzate a i ?  c f P . ~ r  

materials ,  except  thor ium materials ,  ioca ted  at zhhar PMPC a s  of 

the d a t e  of t h i s  Amendment t h a t  a r e  not located in a p p r o p r i a t e  

hazardous waste storage units t o  detslrmine if such naterlals a r e  

hazardous or mixed wastes  by readon of the c r i t a r i a  established 

at 40 C . F . R .  262.11: 

. 
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( i ) .  F o r  materials w n l L ~  ;;ill not ii6 ~ i ~ ~ c i a d  oy t h e  

HWMUR, DOE completed proceoa knowledge evaluations Gy 

December 3i, 1991; the  report <;,scribing t h e  r e s u l t s  o f  

sampling and analysis of such m i t a r h l s  was s u a l i t t a u  t a  

OEPA on at least 80% of such xacsriais by Xai-cn 313, i 9 9 2 ,  

and f o r  t h e  remainder of such xaterinls s h a l l  ba submitted 

by Soptember 30, 1992. 

(ii). F o r  materials which 3111 ba affected by the 

HWMUR, DOE campleted ?races8 knc'ns;ddge evaluatlcrs by June 

30, 1991: the report describing the rosults o t  sampling anc! 

analysis of such natarials was ssanitted to OEFA ~y ?-larch 

3 0 ,  1 9 9 2 .  

(e). On or before November 30, 1990, DOE, pursuar.t io t h e  

waste datermination plan approved pursuant to paragrapn 3 . 5 . l ( a ) ,  

above, and OAC Section 3745-52-1i and 40 C.F.R. 262.11, complecea 

process  knowledge evaluations on all containers of thorlum 

materials, and sabmittcad, on or befcrs  February 2 3 ,  1951, f o r  

OEPA review and approval a schedule  f o r  nacessary over;sc%lnq anc 

analysis of such ina te r ia i s ,  Such activitias w i l l  b e  performed i n  

a manner t h a t  adequately p r o t e c t s  :;-,a n a a l t h  and s a i a t y  ai a l l  

personnel involved in such work and DOE s i l n l l  hava t h e  right, a s  

s e t  forth i n  paragraph 3.1 of the Conaent Decree, to requast: an 

extension in this schedule  f rom OEPA baaed upon concerns with t h e  

health and safaty of t h e  personnel  p e r f o m i n q  such activities. 

DOE shall, as soon as reasonably possible but L A  no 

event  nore than sixty (60) days from a datermination that any 

( f ) .  
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drummed materials a r e  hazardous o r  nixed  'daste, mova 3uc:. 

materials to u n i t s  that are i d e n t i f i e a  lz t h e  FMPC Part h Permit 

Application submitted Septramber, is&;, a r  aubsaquenz ruvisions. 

If storage space  which meets R C G  crriC; O i l l o  hazaraou;  waste 

s t o r a g e  requirements is not a v a l i a b i o ,  GC)E shall sliorc; such  

wastes in a mannsr  a s  p r o t e c t i v e  of  human h e a l t h  and t h e  

environment 

on a l l  such containers that are n o t  located u n d e r ' z o v e r ,  and 

shall, w i t h i n  s l x t y  (60) days of a c-c~ ,minn t ion  E>.&: suffLcrent 

hazardous waste storago space is  not n * i a i l a b l e ,  submit a p l a n  ana 

schedule f o r  OEPA approval f o r  s h o r t - c e x s  storage o f  such x a s t e s .  

DOE shall perform weekly inspections in nccordance with 4 0  C.F.R. 

265.15 and 265.174, and OAC 3743-65-15 and 3745-66-74 on all S U C K  

containers. 

svaluated f o r  the potential to bs nazardccr or mixed waste,  bur: 

far which  such evaluations have E s t  sear, completed. on the best 

available h a r d  s u r f a c e d  facilities ac  t h e  FMPC i n  such a inanner  

that any leakaga can be r e a d i l y  datectaa. m d  s h a l l  mainta lc  

aisle space meeting t h e  raquiremencs i;: 4;  C.F.R. 2 6 5 . 3 5  and 3 A C  

possible, shall per fo im d z i l y  l eakage  i n s p e c t i o n s  
I 

DOE shall store backlog material which 1s b e l n g  

1 

3745-65-35. 

(g). DOE shall have the right to submit a schedule f o r  OEPA 

approval to a d d r e s s  circumstances in which either ( i )  the I n i t l a 1  

analyses results for p a r t i c u l a r  samples i n d i c a t e  the need f o r  re- 

sampling or further sampling and/or a n a l y s i s ,  or (i i)  there 1s 

i n s u f f i c i e n t  gualLfled laboratory  capacity to timely process and 

a n a l y z e  samples  taken  by  DOE i n  cornplyirlg w i t h  this Consent 

- 6 -  i 4 { I  fflj h-7 
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Dacrea, am amended, 

after discovering either such c i rCLz. - i~r .zs .  and G U b u i t  such a 

DOE shall c a t i A l *  O Z l A  as SGGZ c z  p O 8 8 i b l e  

schedu le  within Ehirty ( 3 0 )  days of C,LerminiLs 5uL.: circumstance 

exists. 

Parag raph  3 . 8  of  t h e  Consent Cacrse is d e l e t e d  and rcplaced 

by t h e  following p a r a g r a p h s :  

3 . 8  u t  1 P a  

( a ) .  DOE shall e n s u r e  t h a t  5Uil:ciant a i s l e  SF::C~ is 
0 

m a i n t a i n e d  on the P l a n t  1 Pad t3 znrcc :ha roq~~rornc-- . :3  3 f  J O  

C.F.R. 265.35 and OAC 3 7 4 5 - 6 5 - 3 5 ,  axc t ; : t  ac, t h e  C O V ~ L ' . . ~  z t a g r n g  

area. 

(b). Until such time as the approximate 16,223 clrucs 

identified on  Attachment 1 a re  rx,oY:ad from the P l a n =  l Pad, or 

such drums a r e  d o t e r m i n a d  n o t  t o  concair. L a z a r d o s s  o r  F i X 6 d  

waste,  DOE s h a l l  perform daily i s h l c a ~ d  i ; ; spoct ions  crr b A i  sucn ~. 

drums, and shall perform weekly i x i p t c t i c n s  in accord:. u I I L . +  . . - - . . - I  *.v*ith 4 5  
C . F . 4 .  265.19 a n d  245.174, and 3XC 37*5-dS-15 ai16 2 7 4 5 - 0 6 - 7 4 .  

DOE s h a l l  perform daily laakaqe i n s & a c t ; ~ z s  on ths :-ar,aiaier o f  
t h e  c o n t a i n e r s  stored on t h e  P l a n t  1 sad Lati1 siici2 tine 1s t hese  - 

c o n t a i n e r s  a r e  removed from t h e  Pad o r  ara doterninad n o t  La 

c o n t a i n  hazardous o r  mixed Waste. 

(c). Until ouch time as all concaincrs evaluatctd under - 

p a r a g r a p h  3.5.1 nbovs and a l l  o t h o r  c o n t a i n e r s  o f  h a z a r d o m  Or 

mixed Waste8 ara removed from the  P l a n t  I ?ad, DOE ahall m a i n t a i n  

con ta inmen t  measures a t  t h e  o v e r p a c k  covcred staging a r e a ,  SucR 

- 7 -  
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as t h e  use of temporary d i k e s  c c  l , i r . i - S ,  sUffici~;ic CG ensure 

that any p o t e n t i a l  spillage or r S i e - s G S  Of inaterial fram drums 

are c o n t a i n e d  on t h e  covered s t a g i n q  drea of the P u U  and are  not 

re leased  into any d r a i n s ,  soil, storn szwers, o r  o'Cr,ar zreas  

outslde of the covered staging a r 6 ~ .  ?or any d r u m  ~ n a r  are 

actually leaking in s u c h  a manner a s  2 3  allow watsces to be 

re leased  onto  t h e  pad DOE shall i ~ m d i a t a l y  contain t h a  release 

or spill and shall manage tha d r u m  iAi Zzcordanca w i t n  OAC 3 7 4 5 - -  

56-71 as soon a s  posorb le  after deceLcron, 3 U t  I n  7 5  e v e n t  n o r e  

t h a n  2 4  hours  after discovery. 

approva l  a plan describing the ac=:s;.s 30E will perform Ln order 

to comply w i t h  t h i s  subsection. 

30E :.*a submitted t3 OEPA f o r  its 

( d ) .  The partioe acknowledge 0 t h a t  rasponso a c t i o n s  under  che 

Amended Consant Agreement were develJprd to respond t c  any 

release or threat of release of h a z a r d G u s  substances ac t h ~  Planc 

1 Pad, and that actions to address t h e  Flant 1 Pad will t a k e  

p l a c e  under tho Amended Consent .;yrtic?mar,t a s  well 2 s  unaer this 

consent Decree a s  amanded. Without :;aivlrlq any 2rovision or  

reservation of paragraph 5 . 4  of tho Z^siisant Decree, DOE has,  

p r i o r  to the e n t r y  of this Amendad C c r , & ~ z e  Decree,  p r o v l d e d  to 

OEPA for rwiew,  comment and approval a submittal f o r  tha P l a n t  L 

Pad setting f o r t h  t h e  closure p l a n  information and data, 

including a schedule, set f o r t h  under CXC 3745-66-10 through OAC 

3745-66-20. 

and schedules ~n such submittal s h ~ l l  La c o n s i s t e n t  w i t h  

fn fo r rna t ion ,  d a t a  and schedules dovelopkd pursuant to t h e  Amendea 

It is DOE'S intention that the information, data, 

- 8 -  
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Consent Agreement, whereas it is r;le State's positlan c h a t  t h i s  

submittal ana OEPA's review ot this submittal Bra T.VL s u b ~ e c t  to 

or affected by t h e  Amended Consent Agraement. The P a r t i e s  

specifically raseme t h e i r  rights sat 2orth in Articia V of the 

Consent Decrso to reaalve any dFsagreemanC that t h e y  aay have 

with  any of these actions. 

ROE has submitted a r epor t  contalning t h o  r e s u i z s  of t h e  

HWMUR o f  Pit 5 to OEPA on June 30, 1391. Th8 p a r c i e s  acknowleaqz 

that r e s p o n s e  a c t i o n s  u n d e r  the Asancad Consent Ayi -amen t  are 

currantly being developed to respond t:, any r o l e a s e  o r  t h r e a t  3f 

release of hazardous substances  from ?it 5 ,  and that c c t f o n s  to 

addrese Pit 5 w i l l  take place under t h e  Amended Consen t  Agreement 

as well as under this 'Con8ent Decree as amandad, Vfthout walvlnq 

any p r O V i 8 h n  or reservation o f  ;zragrzph 5 . 4  or tne Consent 

Decree, DOE has provided t o  OEPA ;fer review, comment ar,d approva!  

a submittal f o r  Pit 5 s e t t i n g  f o r t 5  tha  closure plan Lnforsation 

and d a t a ,  including a schedule, set 2 3 r t h  under OAC 3745-66-10 

through OAC 3745-66-20. 

i n f o r m a t i o n ,  data, and schedules i a  such submittal shall be 

conalstent with i n f o m a t i o n ,  data anu schedules developad 

pursuant  to t h e  Amended Consent Agrael~mnt, whereas it is t h e  

State's position that t h i o  submi t t a l ,  and OEPA's review of t h i s  

submlttal are n o t  s u b j e c t  t o  or a f f e c t e d  b y  the Amended CDnsent 

Agruement. The p a r t i e s  specrfically reserve their rights set 

It is DOE'S ;.atantion that =ha 

- 9 -  
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f o r t h  in.Articls V o f  the conssac ihcrha t o  resoiv.. a , ; ~  

d f s a g r e s m e n t  t h a t  t h e y  may have W i C i l  x y  QP thss~ acu/ ions.  

3.10 

The p a r t i e s  acknowledge t.L;z.t ressonsa actis;.; uiidzr - ’  

Amended Connenc Agreement are czrronzl:; baing developed zs 

- ,l Q 

respond t o  any r e l ease  o r  t h r e a s  of r a l z z s e  of hzznrdous 
s u b s t a n c e s  from Underground S tcr s se  Tank 3 (‘‘UST 5 ’ ‘ ) ‘  and ~ that 

a c t i o n s  t d  addresn UST 5 w i l l  taAa p l a c t  m d e r  t h s  L%andE:d 

Consent Agreemant ae w e l l  a s  U n G a r  this C3nSan t  Gacr--.n L--. -.? 

amended. Wl thou t  waiving any p r a v i s i c -  ., -- -,- r a s e r v s t i o n  z f  

paragraph  5.:  o f  t h e  Consent D e c r u a ,  ZZZ has  s u m i t t a d  t c i  O E P A  

- --LLiG5! 

f o r t h  t h e  closure p l a n  i n f o m a t i o n  ai:d data, i n c i c d i z g - a  

s c h a d u l o ,  set forth under OAC 3745-OG-lG t h r o u g h  CAC 3 7 4 5 - 6 6 - 2 0 .  

X t  is DOE‘S i n t e n t i o n  t h a t  t h e  infoi-;.;:,.;:Lcn, data, and schedules 
i n  such submittal shall be consiscaiii: w i t h , i n f o m a t i o n ,  data and 

s c h e d u l e s  developed pursuant t o  the kiiandad Consent Agreement, 

whereae it is the State’s poBi t ion  chat t h i s  submittal a n a  OEPA‘s 

review of t h i s  submittal bra  n o t  subjact :o or a f f e c t e d  by t h e  

Amended Consent  Agreement. The parriao specifically r e s e r v e  

t h e i r  r i g h t s  set forth in A r t i c l e  V of  the c o n s e n t  Decree t o  

resolve any  disagreement t h a t  t h e y  ~ a y  have with any of  t h e s e  

actions, 

for review, czr;,cent and approval  d s;:;am;t:al :cr UST .: .= - - ’ 

s 3.11 u n s  t p  a t  A a p u  a pegnit. m l i c w  

Within 90, days of t h e  entry o f  t h i s  Amendment DOE shall 

submit t o  OEPA a r e p o r t  ( t h e  “90-Dny Report”) setting f o r t h  a l l  

- L O  - 
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hazardous wascG managemant units S U U ~ ~ C L  to reguiat;cn m d e r  i zCW 

and t h e  Ohio  solid and Hazardous Xddca 2Fsposdl Law ';hac have 

been i d e n t i f i e d  aa of t h a t  data. i391, 

DOE,  s u b j e c t  tc; and on the basls 0: da5a a v n i l a o i e  pursuant t o  

scheduled information submissions Lacier t h i s  Amendment, submitted 

a comple te  a n d  properly executed z a V L s i o 3  to its Part A B r r m i t  

Application, and on or before October 31, 1991, submitted a 

r e v i s i o n  to rts Part a P e r m i t  Applization. 

comments on t h i s  revlrion, DOE s n a i l  aodify t h e  r c v l s l o n  ~3 

comply w i t h  OAC 3 7 4 5 - 5 0 - 4 3  and 3 7 4 5 - 5 2 - 4 4 .  

not require modifications to t h e  zariner in which COE and 'nri.IC0 

s i g n e d  the Part A and 8 Applicarlons. 

applications afi ''ownerN and "ope ra to r " ,  and WMCO s i g n e d  s u c h  

applications as "zo-operator" s u b j e c t  tt rhe limftGClons set 

f o r t h  herein and here ina f t e r  in Fnrt 7T. 

disagreement as to whether i n  the dbsanca of t h i s  Ainendrnent 

3.1 tT before ;una 3 0 ,  

Upon racaiving OEPA 

OEPA's comriienzs shall 

30E s i g n a d  C U C G  

J h i o  and m i C 0  &:a i n  

t h e  Consent Decreo WMCO would have any legal obligations to sisn 

such ?errnit Applications on the term s s c  l"or2n herein. 

WMCO n o r  Ohio  o h a i l  be deemed t o  ;:izve -.;&isred i n  any xay Lily 

;.Jetither 

position t h a t  e i t h e r  p a r t y  may have with reapect zo such i s s u e  b v  

executing t h i a  Amendment to t h e  Consent h c r r e .  

take t h e  poaition t h a t  they  have agreed on t h e i r  actua i  and 

respective ~ e s p o n s i b f l i t i a s  with respect to a c t i v i t i e s  and 

operations at the FMPC pursuant to t h e i r  contract No. 3E-AC- 

09860R21600 ("MdO C o n t r a c t " ) .  

that t h e  M&O C o n t r a c t  makes DOE r e s p o n s i b l e  f o r  policy, 

30E ana kXC0 

WMCO and DOE tak8 the p o s i t i o n  

- 11 - 



-- .-- 

orogtammatic, funding and schrduiinc;  dscisions aa wkil as general  

oversight at the FMPC. 

MLO C o n t r a c t  makes WMCO responsible f o r  c e r t a i n  day-Eo-day 

activities which are perfomad b y  -*iCO employees and kNC0 

Subcontractors (in accordance with i3iG“rs gensrsi  a v e r s i g h t  

reSpOn8fbilities), such as: Wasta analysis and handling, 

monitoring, recordkeepinq, r epor t i zg  and contlncjoncy planning. 

It is WMCO’s PorPi t ion that WMCO’s abiigntions, r e s p o n s i b i l i t i e s  

and liabilities a s  co-opera tor  u n d a r  22iG a r e  conslutant’vith ana 

limited to t h e  aforementioned r a s p o n s i b i l i t f e s  as s a t  f o r t h  and 

d e f i n e d  in t h e  M&O Contract, The S;a:a of Ohio disagrees w i t h  

t h e  above-described positions and takas the poaition t h a t  t h e  NSO 

contract does not, and cannot, limit or define m C O ’ s  or DOE‘S 

reeponsibilit~ss as,co-oprrator u n d a r  P a r t  A or Part B RCRA 

p e r m i t  applications or u n d e r  the nazardoue waate sratutoa  and 

regulations. Accordingly, by entering i n t o  this Amendment ED t k e  

consent Decree, and except f o r  obligating themselves to saaply 

w i t h  t h i s  Amendment, n e i t h e r  Ohio ZGZ !JMCO shall be deemed tc 

have waived iC,s position in regard EG t a i s  ioaue, and It is 

agreed that a l l  part i e s  will p r e s e n a  t h e i r  respective legal 

positions and shall have t h e  r i g h t  to sscert said positions at 

a n y  appropriate time i n  the r u t u r a .  should the results o f  

materiala characterization received a f t d r  Octobe r  31, 1991 

indicate the need to revise the Part B P e r m i t  Applicntfon m 

i n c l u d e  information on hazardous waaca management unit(s) cr to. 

update  information on hazardous wasti;a, 20s shall submit such’ 

-MCO and DOE: t a k e  tha p o s i t i o n  c h a t  t h e  

- 12 - 



revision(s) BS soon as p o s e i b l e  aftjc f-cerninins L.V --vision is 

twentieth (20th) day of every t h i r d  norick chrre&i:sr, JOE shnli 

submit a quartarly technical progress raport to O h i o  EPA 

describing the progress rnade to conply ;;ith the Consent Decree, 

a s  amended, .during t h e  previous three zilonths, and i d e n t i f y i n g  acY 

h a z a r d o u s  waste management un i t s  o r  hazardous wasta not. 

previously listed in a report or p e r m i t  applfcnticn. 

combine t h i s  ,r;port with its ongoing r s p o r t i  baing subaitctG 

D2;E: Z a Y  

necessary, provided that a l l :  such r z v i s i o n s  o r  updates Cast be 

submittad.no Later t h a n  180 days foilowing t h a  iss:itn;;ca of t h e  

lust r epor t  required by. paragraph 3 . 5 . : ( d ) .  

3.12 Within sixty (60) days i:x t7.a dats: 0 2  an;. r3:port o r  

revision t o  a p e r m i t  application which identifies any additional 

hazardous waste management u n i t s  or l;azardous waszzs  .-.ct 

previously identified, DOE shall submi’. a schc.~.uie sz .sZFA f a r  

approval. g e t t i n ?  Corth a tinatabic x i m i n  waich k ‘ . a ~ t ; - G . s . ; r ;  ~ a s t c  

requlrements shall be h p l e r n e n t c d  z i : ~  :.:.;ard tc s..ici-; :?uwi i .  

identified units o r  waste. 

- 13 - 



4 

iV . 
Sactfon VI1 of  the Ccnsent 2-,::;'2e is hereby &;;,onled b y  ttla, 

addition of the following parag-.-n &by.. 7-10: 
7.10 DOE plane to t r a n s f e r  nons\; ?a Ghio E G r  ibLz y - : : - - - -  i --y"L:sa 

c o a t s  at FEMP through a financial.ass;stance award, z s r z u a n t  r o  

which DOE'S pnyments f o r  the State's r a ~ p o n s & c o a t a  xi11 5 e  made 

i n  advanco of  che State's incurring z?.s cos ts .  53Z nr,c Z ~ i c  

agre,e t h a t  t h e  financial a s s i s t a n z e  >:xara w i l l  be ctdminis:ered ,:? 

accordance w i t h  L O  C . F . R .  ?art 503 i n  lieu of P a r z j r a s h  7 . 2  

through 7 . 6  of the Consent  Decroe. I n  t h e  even t  C O E ,  :or zny 

reason, does not make a financini tssistznce awar2 ts shis  ,"or 

it8 response cos ts  at FEMP, or E 3 E  f z i i s  to pay s o x @  c r  ali of 

these response costs pursuant ts ch;a f ' i n n n c i a l  a q s i s t a n c o  a w a r d ,  

Paragraphs 7.3 through 7.6 of the Cci lsaat  Cecree shall a?p.c?y tC: 

these costs. 

No later tiian 30 days a f t q r  a n t q  of this iiiiisi-iGak 

Consent Decree KMCO s h a l l  pay tc t h e  S C L L Z  o f  Ohio :a iuli ~ f i c  

final settlement o f  tho  claims brougi l t  Ly t h e  State cf O h i o  ir, 

its charge6 in contempt (all of uhic:l t r a  dfsputad by WMCO) a n d  

the n a t t e r a  adffreased in t h e  Arnenaed Cznsant  Decrao t h e  SUI G: 

$15,300. It is recognized t h a t  t h i s  a i i i O U I i t  is befng p a i d  as 2i 

compronise regarding disputed matters ia recognition of  the f a c r  

bE/ST 'd cloos owsn TiLE P89 ETS SZiS;  L661-ZZ- i<.  



. that i n  lieu of such settlement, - ~ ~ ~ ~ a i - , ~ i a l  C D S Z S  or' liciqatlo;) 

would be i n c u r r e d .  

No l a t e r  than 30 days n f t e z  t h e  entry of this Ainenuecl 

i n  .fu;i 2nd 
Consent Dscrea i)OE shall pay t3 *.'I= 2La:; ;;L c;'\is b..d 

final sett1om;nt of the claims bzs:+i.ic by cho SLhL;r 0;; Ohio  in 

its charges ir, contempt (all of N J h i c h  a r 8  c i i sput~ iu  by bOE)  and 

t h e  matters addressed in the Anarko2 Ccnrs: l t  Ci-crca Cf;a s;ia of. 

$10,000 to reimburse tho State c," Skis f o r  i L 2  L i t L q L L i a a  costs 
relating to such contempt charqL3 22s ZL';:SZZ. - ,  - t  IS 2zcsgnizza 

. .  :?.acc:Grs in 
. .  thqt t h i s  amount  is be ing  p a i d  z z  :*.:L.:-..':..+ ;::spu'c?d 

recognition of "Le fact that i n  ;l;;u sf such seczleaant, 
litigation c o s c s  would be i n c x r r z a .  

I .  Except as crhemise specifiec! i n  :.?tis ;tmLiid;:::t-lt, :hhe Staca 

hereby  releases, covenants not :Q 

whether'cfvil o r  criminal or f o r  az .x in is tzz t ive  r ' h i i n g s  a n d  

.orders, agains t  t h e  United Stattis . ( i n c l u d i r . 9  DOE) ana  iv'i3CC, cr 

any F a s t  o r  p r e s a n t  o f f i c e r ,  d i r ec t ;= ,  ~ f f i c i a l ,  amployee. agenc,  

o r  c o n t r a c t o r  (and any past or p- &aaanc o t f i c i a l ,  officer. 

d i r e c t o r ,  employee, agent. o r  sub-contraztor of S U C i I  + O n t r a c t o r )  , 

of the United S t a t e s  ( i n c l u d i n g  DOE) o r  \i;*iCO with rsspect to the 

c l a i n s  contained i n  the original Complaint filed cn March 11, 

1986, t h e  Charges i n  Contempt f i l a d  0;; April 5 ,  19SO 31: a.rlY 

matter covered by the Amended ConEconc ;;acre@. 

herein diminishes or limits Paragrapn VI11 of the Consent Decree. 

zr;d licI to bring any actisn 

Nothing concained 

- 15 - 
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. . .  
I .- . 

stipulates that it is premature at th;, t i ; ,3 t o  r a i s e  ;I;;; 

a d j u d i c a t e  the  e x i s t e n c e  o f  s u c h  d G f e n s a s .  
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484 

c o n t r o l s  

WMCO's r e  

t a k i n g  no 

a c c m s  to 

observing 

Decree. 

hac 

WMCO. 

( D )  2 . a  o b l i g a t i o n s  and - -qu~; , ,dants  ;i c h l s  hri lJ i lUCL! 

Consent Decree shall t e r n i n a t e  a3 t o  ~ X C C  as of the e r ' r d c t i v s  

M&0 C o n t r a c t  No. DEAC05-860R22600 w i t h  DOE. Howevor, notii l i ig 

c o n t a i n e d  i n  t h i a  paragraph  is irc-cand;ci tG modify the obligations 

betwean t h e  United S t a t e s  (including DOE) and the S t a t e  of  C h l o  

d a t e  (November 30, 1992) of t h e  termination - or expiration o L I  Fts 

- 17 - 



The terms of the o r i g f n a l  C o n s r n t  h c r e e  shall Le m a l c e r e d  
1 

and s h a l l  remain i n  f u l l  force and effect, except Lo t h e  extent 



specff Lcally di;,anded herein. 

bE/OZ.  d IlN13 HOaS OWSn TTLE I789 ETS 
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VE/TZ 'd  

APPROVAL ON BEHALF OF PLAINTIFF, 3 i h ~ C ;  G r  ddiG 

LEE FISHER 
A t t o r n e y  Genera i  i€ O h i o  

JAQf A .  V A N  KLEY (0016961) 
Trial A t t o r n e y  
TIMOTHY J. KERN (0034629) 
TERRENCE S. FINN (0039391) 

Assistant A t t o r n e y s  General 
Environmental E n f o r c e m e n t  S e c t i o r .  
30 E a s t  Broad Street, 25th F l o o r  
Columbus, Ohio '43266-0410 

' (614) 466-2766 
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__ ...... 
APPROVAL ON BEKALF OF DEFENDANT, L n i i 2 . D  STATES L c r A n ~ ~ i z E d T  Q F  

ENERGY: 

VICKI A .  O'ME'% 
, Acting Asmia tan t  A t t o r n e y  GenerGl 

Environment S N a t u r a l  Resources Cil,.ia,,n 
U. S. Departnnant of Justice 

I 

- 21 '- 

MARTIN F. MCDERMOTT 
Environmental Defense s a c t i o n  
Environment & Natural Resources C l ~ i z i s n  
u . S .  Department of Jus t i ce  
P. 0 .  BOX 2 3 9 ~ ~  _ -  
Watshington, D.C. 20026-3986 - 
(202) 514-4122 

D. MICHAEL C R I T E S  
United States A t t o r n e y  - 
DONETTA WXETHE 
A e s i s t a n t  United S t a t a e '  A t t o r n e y  
220 U. S. P08t O f f f c o  & Courthousa 
5th and Walnut Streets 
Cincinnati, Ohio 45202 
(513) 684-3711 



, . . ,  

APPROVAL OX 3EiiALF OF DEFENDA~;'L', " L i i ' i '  
ENERGY: 

1000 Independence Avenue, S . X .  
Washington ,  D.C. 2 0 5 8 5  

2-21 
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APPROVAL ON 6Li-iAJ' OF DEFENDANT, A , , ; w A I u ~ ~ Z  
OF O H I O ,  LNC. : 

Dinsnore & ShchL 
2 5 5  E Fifth Street 
1900 Chomed Center 
Cincinnati, Ohio 4 5 2 0 2  
(513) 977-8200 
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