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Department of Energy 

FMPC Site Qfflce 
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Cincinnati , 0 hio 45239-8705 
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April 4, 1989 
. DOE-863-89 

Mr. Basil G. Constantelos 
U.S. Environmental Protection Agency 
Region V-5H-12 
230 S. Dearborn Street 
Chicago, IL 60604 

Dear Mr. Constantelos: 

Reference: Complaint, Findings of Violation and Compliance 
Order, U.S. Department of Energy, Feed Materials 
Production Center, EPA I . D .  No.: OH6 890 008 976, 
dated February 9, 1989. 

The referenced Complaint, Findings of Violation and Compliance 
Order filed by the United States Environmental Protection Agency 
(U. S. EPA) against Westinghouse Materials Company of Ohio, Inc. 
(WMCO) was received by DOE/FMPC on February 15, 1989. In this 
compliant, WMCO was.alleged to be in violation of regulations 
promulgated under Section 3004 of RCRA, 42 U.S.C. 5 6924, including 
40 CFR Parts 262, 265, 268 and 270. It is our understanding that 
an informal conference with WMCO is scheduled for April 6. DOE 
requests that you consider the following comments and resolve this 
complaint in a manner that is fair and equitable to all parties. 
The U.S. Department of Energy objects to U.S. EPA's action in 
filing this complaint against WMCO. 

The federal regulations cited by U.S. EPA pertaining to the 
treatment, storage and disposal of hazardous wastes apply only to 
the and of the facility. WMCO is neither the 
tgownertt nor the vfoperatorll of the Facility as defined by RCRA 
regulations. The term tvoperator81 is defined as "the person 
responsible for the overall operation of a facility". According 
to 40 CFR Section 260.10, U.S. DOE is the owner of, and maintains 
overall control of operations at the Facility, especially with 
respect to hazardous waste management. WMCO is not responsible for 
the overall operation of the Facility. 

Furthermore, U.S. DOE signed and submitted to U.S. EPA Part A and 
Part B of the application for permit required for the 110wner18 and 
8toperator1t of hazardous waste treatment, storage and disposal 
facility on June 7, 1984 and October 30, 1985, pursuant to 40 CFR 
3 270.10. Federal regulations provide that "when a facility or 



activity is owned by one person but is operated by another person, 
it is the operator's duty to obtain a permit, except that the owner 
must also sign the permit application1' as described in 40 CFR f 
270.10(b). U.S. EPA did not reject the original Parts A and B of 
the permit application as incomplete for failure to list WMCO or 
is predecessor contractor as the I1operatorI1, nor rejected any of 
the four subsequent amendments of the Part A permit application. 
In fact, U.S. EPA notified U.S. DOE on September 26, 1986 that the 
Part B permit application was complete. For at least five years, 
EPA has accepted DOE'S execution of permit applications as both the 
owner and operator. 

On July 19, 1986, DOE entered into an FFCA with EPA. By its terms, 
the agreement is applicable to DOE and its contractors. On June 
30, 1988, the parties modified the FFCA to add a section on 
enforceability in which DOE expressly recognized its responsibility 
to comply with RCRA. With such a mechanism in place, EPA should 
resolve RCRA compliance problems with DOE, the real party in 
interest. 

If you have questions or require further assistance, please contact 
me at FTS 774-6319. 

Sincerely, 

DP-84 : Craig Site Manager 

CC: W. Bibb, DP-80, OR0 
J. Fowler, CC-10, OR0 
L. Sparks, SE-31, OR0 
C. McCord, USEPA-V 
S. Bradley, WMCO 
B. Boswell, WMCO 
P. Levine, WMCO 




