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A P  REPLY-TO THE ATTENTION OF: 
... . . 

CERTIFIED MAIL 
RETURN RECEIPT REOUESTED 

Johnny Reising 
U.S. Department of Energy 
P.O. Box 538705 
Cincinnati, Ohio 45253-8705 

RE: U.S. Department of Energy Feed 
Materials Production Center # 3X 

Dear Sir: 

This billing invoice is for recovery of stipulated penalties 
incurred, due the U . S .  Environmental Protection Agency (EPA) under 
authority of the Comprehensive Environmental Response Compensation 
and Liability Act (CERCLA), as amended. EPA is due $150,000.00 
($100,000.00-dispute to the assessment of stipulated penalties and 
$50,000.00-failure to submit Operable Unit 2 Reports). This bill is 
solely for recovery of government stipulated penalties costs. 

This billing invoice is being forwarded to you for payment based 
upon Section XVII of the Consent Agreement and the enclosed Dispute 
Resolution and Agreement Resolving Dispute Concerning Denial Of 
Request For Extension Of Time To Submit Operable Unit 2 Documents. 
Please make your check payable to EPA Hazardous Substance Superfund 
and forward your payment to: 

Environmental Protection Agency 
Region 5 
Attention: Superfund Accounting 
P.O. Box 70753 
Chicago, Illinois 60673 

If there are any questions or comments please contact Vanessa Mbogo 
(312) 353-4885 or mail them to the following address: 

U . S .  Environmental Protection Agency 
ATTN: Vanessa Mbogo 
77 West Jackson - MFS-1OJ 
Chicago, Illinois 60604 

@ Printea on Recycled Paper 
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To ensure that your payment is properly recorded by EPA the 
following information must be included on the face of your payment: 

U . S .  Depart. of Energy FeeMaterials Production Center 
Account No. 4T019 ($lOO,OOO.OO) 
Account No. 4T020 ($50,000.00) 
Site No. 3X 

Thank you for your cooperation. 

Sincerely yours, 

An 
Superfund Accounting Section 

Enclosures 

cc: James Saric, HRE-8J 



U . 3 . ENVIRONMENTAL PROTECTION AGENCY 
U.S.  DEPARTMENT OF ENERGY 

FERNALD (OHIO) DI8PUTE RESOLUTION - ~ , (  

A. In December of 1990, pursuant to Seot ion WII of the 1990 
Fernald Wonsent Agreement Under CERCLA Section 120 and l f f b ( a ) , l l  
Administrative Docket Nunhers V-W-90-C-057, (hereinafter referred 
to as nconsent Agreement") , t h e  U. 8 .  Environmental Protection 
Agency (EPA) LBsued three noticea of violation and assessed three 
stipulated penaltieo against the U , S ,  Department or Energy (DOE). 

B. The mbetantive-issues and disputes related to the notices 
of v io la t ion  have been reeolved by DOE and EPA, 
remaining rslatea to the application of stipulated penaltiem t o  
these matters, 
Section XIV of the Consent Agreement t o  contest the application 
of the Btipulatsd penalty provision of the Consent Agreement in 
the given ca~es. 
accordance with terns of the Consent Agreement to the Senior 
Executive Committee (SEC) for resolutfon, Following review by 
the  SEC, the Regional Administrator for EPA Region V iseued a 
Written deciaion on February 15, 1991, supporting the RegiOn'6 
aesessment of stipulated penalties against: DOE. 
Of the Consent Agreement, DOE elevated the dispute to the EPA 
Administrator on March 22, 1991, 

The only dispute 

DOE invoked the dlspute resolution providions of 

The dispute was subsequently raised in 

Under the terns 

C. Without admitting liability f o r  the assessed p e n a l t i e s ,  in 
order to reeolve the  dispute related to the assessmenk of 
stipulated pena l t i e s ,  and to concentrate the efforts of the 
parties on the  cleanup challenge posed by the  Fernald facility, 
EPA and DOE agree as follows: 

1, DOE agrees to the assessment of a monetary penalty in t h e  
amount of $100,000,  to be paid from funds authorized and 
appropriated for that specific purpose in accordance with 
Section XVII of t h e  Consent Agreement, 

2 .  DOE will expend an additional $150,000 to conduct 
supplemental environmental projects at or in the vicinity of 
Fernald. 
environmental projects w i l l  not affect the ObligatiOA of 
funds to implement the Consent Agreement. These projects 
will be established upon the mutual agreement of the part ies  
and vi11 consist of environmental project8 n o t  already 
required by the Consent Agreement or committed to by DOE.' 

The part ies  agree that funds for the 8Upplmental 

' DOE will use as a guide f o r  the supplemental environmental 
projec t s  EPA's February 12, 1991, policy entitled, "EPA Policy On 
the Use of Supplemental Environmental Projects in Enforcement 
Settlornantm. 1' 
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b, To o l c r i f y  the parties '  interpretation of tho approgriata 
use of r t ipu la t sd  p e n a l t i e s ,  and t o  avoid f u t u r e  disputes as to 
the application of the Stipulated penalty proViShXb the  parties 
agree that  tha Farnald Conrant Agrmmant authorizer document 
review and etipulated penal ty  a~seesments under any of +e 

1. 

following oiraumetanaest 4 - k . .  1 .  

In the event that DOE f a i l s  t o  submit a primary document 
( inc lud ing  a d r a f t  Record of Decision or Responsivenese 
Summary) t o  EPA pursuant t o  the applicable timetableyor I 

deadline,  o r  f a l l s  t o  comply with a term or cond$tion$oZ 
consent  Agreement which relatea to the implementatio&~~~f 
(a) removal actions in Sect ion  IX of t h e  Consent%gr-eem 
or (b) the renedy a t  each operable unit ( & * e * ,  remedial 
deeign and remedial a c t i o n ) ,  o r  (c) related act ivi t ies,  
including DOE'S obligat ions under Section XXVTII o f - t h e  

2 .  

Consent Agreement, that will affect the timely completion of 
the removal or remedial ac t ion  to be performed under the 
Coneent Agreement, EPA may i s sua  a notice of intent  t o  
a88e88 a s t i p u l a t e d  pena l ty  a g a i n s t  DOE. DOE shall have 
thirty (30) days after receipt of this notice o f  i n t e n t  t o  
invoke formal dispute reeolution under Section XIV of the 
Consent Agreement. If DOE does n o t  invoke formal dispute 
r e s o l u t i o n  w i t h i n  t h i s  per iod,  DOE will be deemed to have 
concurred i n  EPA's assessment of a pena l ty .  EPA may a66886 
p e n a l t i e s  only a f t e r  the conclueion of t h e  t h i r t y  ( 3 0 )  day 
period, or following conclusion of the dispute reeolution 
proceedings,  whichever is later, Any such  penal t iee  s h a l l  
relate back to the date of the violatiom 

braft  primary documents2 sha l l  be submitted by DOE to EPA 
for review and comment as set  forth i n  Section X Z I  o f  the 
Con6cnt Agreement. EPA s h a l l  review, evaluate and comment 
upon draft primary dOCUm8ntS as set forth i n  Sec t ion  XII, 
Paragraph ~ . 2 ,  of the Consent Agreement. Within the time 
period se t  forth in Sect ion  XII, Paragraphs G . 5  and G.6 of 
the Consent Agreement, DOE shall respond to all €PA comments 
received on t h e  draft primary document and s h a l l  submit a 
draft final primary document t o  EPA which coraplies with the 
terns of t h e  consent Agreement, CERCLA, the NCP, and any 
applicable EPA guidance or policy. T h e  d r a f t  f i n a l  primary 
document s h a l l  become the f i n a l  primary document Unless EPA 

The terns ttprimary document, 11 "draft  primary documentt4 and 
"draft  f i n a l  primary documentmt s h a l l  have the same meaning as in 
the Conoent Agreement. 
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subjects the document to d l e p u t e  resolution3 within thirty 
day8 OF receipt of the draft final primary document* 
upon review of the draft f i n a l  primary dacumcnt, EPA 
determinee that the document does n o t  comply with  the 
requirements of the Consent Agreement, CERCLA, the NCP, or 
any applicabla EPA guidance or policy, EPA may issue a 
notice of intent to a88es8 a stipulated penalty against W E .  
Hovever, the parties agree that the draft final primary 
document ahall go through the dieput8 resolution process 
prior to EPA'~ actual assessment of a stipulated penalty, 
I f  DOE'S pocrition a# to the adequacy of the d r a f t  final 
primary document is upheld in dfepute resolution, EPA agrees 
not to assess a stipulated penalty with respect to the 
document and that itB notice of  intent to a66866 will be 
deemed withdrawn. However, if EPAIs position as t o  the 
adequacy of the draft  final primary dacument is upheld in 
t h e  diapute resolution proccsg, EPA may assess a stipulated 
penalty against DOE which relates back to the date of the 
notice o f  intent  to assess a stipulated penalty.  Further, 
i f  EPA'e position is upheld in the dispute resolution 
procesa, DOE shall revise the draf t  final primary document 
a6 set forth in Section XfI, Paragraph I of the Consent 
Agrrrment. 

E, For a period af four months, beginning on the date thie 
Agreement is signed by both parties, EPA and DOE will negotiate 
in an e f f o r t  to develop modified schedules for the completion of 
the response actions required under the Consent Agreement. The 
modified acfiedules may include acceleration of some schedules and 
lengthening of aome schedules, DOE agrees to use i t s  best 
efforts  to propose modification of any schedules which can be 
accelerated. The four month negotiation period may be extended 
by agreement of both p a r t i e s .  EPA agrees not to issue a notice 
of violation or notice of intent to assess a stipulated penalty 
for ac t iv i t i e s  to be perfO!~ted under the Consent Agreement during 
this period, 
response actions are not agreed to in writing, then stipulated 
penalties that may have accrued during the negotiation period may 
be asse88ed. 

If, 

( 

If modified schedules f o r  the completion of the 

F. 
pursuant to Paragraph F shall be set f o r t h  as a written 
modification to the Consent Agreement, and shall be submitted to 

Any modification of schedules agreed to by the parties 

The parties agree that any dispute associated with EPA's 
review of a d r a f t  final primary document shall proceed directly 
to the Dispute Resolution Committee, eliminating the thirty (30) 
day pariod for informal dieput8 resolution. 

. .  
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the  public for ravhw and comment. Following public review and 
comment, and any appropriate reeponee by EPA and DOE to public 
cament, the schedule8 contained in the modiZication shall 
operata in lieu of the original schedule@ contained in the 
Conrant Agreement. 

G I  In the future, when controversiee arise at F a m a l d  which 
appear likely to reeult in the need for fomtal dispute resolution 
or an aaaeesment of stipulated penalties, the partierr will, as 
soon a8 practicable, use their best efforts to provide wr i t ten  
notice o f  the, circumetancss of the controversy a0 followst (1) by 
the WE Fsrnald S i t e  Hnnnger to the Associate Director o f  DOE'S 
Office of Environmental Restoration, and (2) by the.EPA Region V 
Project nanager to the birector of EPA Region V's  Waste 
Management Division. The Associate Director of  DOE's Office of 
Environmental Restoration and t h e  Director of EPA Region V ' s  
Mast8 Management Division shall thereafter use their best  efforts 
to assist in reeolution of the controversy SO as to minimize the 
need for formal, time-consuming dispute resolution pursuant: to 
section XIV of the Consent A reement. This %arly warning 

resolution process set forth in section XIV of the Consent 
Agreement, 

H. EPA and DOE agree that establishment of a technical  support 
group may aseist EPA and DOE in performing their Obligation8 
under the Consent Agreement. The parties agree to establish auch 
a group, eonposed of technical experts from DOE and EPA and 
mutually agreed upon independent experts tepreeenting 
organizatione or intereats that are external to DOE and EPA. The 
precise roles, functions, membership and charter o f  the technical 
support group w i l l  be developed j o i n t l y  by DOE and EPA at a later 
date 

system" shall operate in add s tion to, no t  i n  lieu o f ,  the dispute 

( 

X .  The p a r t i e s  agree that this Agreement resolves the dispute 
elevated by DOE to the Administrator of EPA on March 22,  1991. 

J, No provision in thia Agreement shall be interpreted to 
require obligation or payment of Funds in violation of the Anti- 
Deficiency A c t ,  31 U,S.C. 1341. 
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IT 18 SO AGREED: 

Go Y: 

and Wait8 Xanagemrnt 
U.8. Wpartment of Energy 

h 

Date 

MAY 1 3  I991 
Date 

O C C 0 0 7  



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 

IN THE MATTER OF: ) 
1 

3U.S. DEPARTMENT OF ENERGY 1 

FERNALD, OHIO 1 

OH6 890 008 976 1 

FEED MATERIALS PRODUCTION CENTER ) 
Administrative 
Docket Number: v-w-90-c-057 

AGREEMENT RE SOLVING DISPUTE CONC- 0 F REQUEST 
FOR EXTENSION OF TIME TO SUBMIT OPERABLE UNIT 2 DOCUMENTS 

On the basis of the facts set forth below and in accordance 
with Sections XIV, XVII, and XXXIII of the September 1991 Amended 
Consent Agreement ("ACA1'), the United States Department of Energy 
("U.S. DOE") and the United States Environmental Protection 
Agency ("U. S. EPA") hereby agree to resolve all disputed matters 
relating to U . S .  EPA's denial of U.S. DOE'S February 2, 1993, 
request for an extension of time to submit Operable Unit 2 (t'OU 
2") documents. 

BACKGROUND 

1. On October 17, 1992, U.S. DOE submitted a Remedial 
Investigation ("RIII) report to U.S. EPA. 

2. On December 17, 1992, U.S. EPA disapproved the RI 

3. On February 2, 1993, U.S. DOE requested an extension of 

report. 

time under Section XVIII of the ACA to submit the RI, Feasibility 
Study ("FS"), and Proposed Plan ("PP") reports and the Proposed 
Draft Record of Decision ("ROD") f o r  OU 2. 

4. On February 9, 1993, U . S .  EPA notified U.S. DOE that it 
did not concur with the February 2, 1993, extension request and 
that U.S. EPA intended to assess stipulated penalties for U.S. 
DOE'S failure to submit the OU 2 RI report by February 8, 1993. 

resolution provisions of Section XIV of the ACA regarding U.S. 
EPA's February 9, 1993, non-concurrence. 

6. On March 16, 1993, U.S. EPA notified U.S. DOE that it 
intended to assess stipulated penalties for U.S. DOE'S failure to 
submit OU 2 FS and PP reports by March 15, 1993. 

5. On February 16, 1993, U.S. DOE invoked the dispute 

7. On March 19, 1993, U.S. DOE invoked the dispute 
resolution provisions of Section XIV of the ACA regarding U.S. 
EPA's March 16, 1993, notice. 
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8. On March 8, 1993, U.S. DOE submitted to U.S. EPA a 
''Sampling and Analysis Plan for RI/FS Work Plan Addendum Operable 
Unit 2" which U.S. EPA conditionally approved on March 23, 1993. 

9. Pursuant to Sections X1V.B. and X1V.K. of the ACA, U.S.  
DOE and U.S. EPA engaged in informal dispute resolution 
concerning the OU 2 extension request for the period from 
February 9 through April 2, 1993. During this period, the 
parties met to discuss this dispute on February 17 and 23, March 
4 and 19, 1993, and, in addition, participated in several 
telephone conferences. 

10. By no later than April 12, 1993, U.S. EPA will provide 
public notice of this Agreement announcing that public comments 
will be accepted for a thirty (30) day period. In addition, 
during the public comment period, U.S. EPA will conduct a public 
meeting concerning this Agreement. The parties agree to review 
any public comments and revise this agreement as appropriate 
unser Section XXXVI of the ACA. 

11. Throughout this dispute, the Parties have consulted 
with, and accepted input from, the Ohio Environmental Protection 
Agency. 

GOOD FAITH 

12. Among other factors, U.S. EPA's assent to the terms of 
this Agreement, including the penalty provisions, is based upon 
U.S. DOE'S demonstration of good faith in resolving this matter. 
Specific instances of U.S. DOE good faith include, but are not 
limited to, the following: 

a. 
March 8, 1993, ''Sampling and Analysis Plan for RI/FS Work Plan 
Addendum Operable Unit 2;'' 

Development and accelerated implementation of the 

b. Acceleration of the Operable Units 1, 3, and 5 ROD 
submittal dates; 

c. Commitment to conduct an early comprehensive data 
review for each Operable Unit; 

d. Willingness to implement a significant supplemental 

Cooperation in resolving this matter within the 

environmental project; and 

informal dispute resolution period. 
e. 
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TERMS OF RESOLUTION 

In order to resolve this dispute, and to concentrate the 
parties' efforts on environmental restoration activities at the 
Fernald Environmental Management Project (FPTP), U . S .  DOE and 
U.S.  EPA agree as follows: 

13. In recognition that U . S .  DOE missed the OU 2 milestones 
for the RI, FS, and PP reports, and will miss the draft ROD 
milestone, U . S .  DOE agrees to spend no less than $2.0 million to 
implement the Supplemental Environmental Project ("SEP") 
described in Attachment 1 to this Agreement. Successful 
implementation of the project will reduce total uranium 
discharged to the Great Miami River from the FEMP. 

14. U . S .  DOE agrees to the assessment of a monetary penalty 
in the amount of $50,000, to be paid from funds specifically 
authorized and appropriated for that purpose in accordance with 
Section XVII of the ACA. 

15. In the event U . S .  DOE fails to submit the OU 2 ROD by 
no later than January 5, 1995, U . S .  DOE agrees that U . S .  EPA may 
assess a monetary penalty of $25,000, to be paid from funds 
specifically authorized and appropriated for that purpose in 
accordance with Section XVII of the ACA, regardless of any other 
consideration including the presence or absence of good cause as 
defined in Section XVIII of the ACA. U.S. DOE expressly waives 
any right to invoke dispute resolution or in any other way 
contest the assessment of the $ 25,000 penalty. If assessed, the 
provisions of this paragraph would be in addition to, and in no 
way affect, U . S .  EPA's rights to assess stipulated penalties, or 
U . S .  DOE'S rights to dispute any such proposed assessment, under 
the ACA. 

16. If U.S. DOE believes that it will be prevented from 
meeting the January 5, 1995, OU 2 ROD submittal date because of 
one or more of the force majeure events described in Section XIX 
of the ACA, U.S. DOE may request that U.S. EPA defer assessment 
of the contingent penalty specified in paragraph 15 of this 
Agreement. 
accordance with the requirements of Section X1X.B. of the ACA. 
In its sole discretion, U . S .  EPA may defer assessment of the 
contingent penalty for a period equal to the period of delay 
attributable to the force majeure event. However, the parties 
expressly recognize that the purpose of the contingent penalty is 
to ensure that U.S.  DOE makes extraordinary efforts, as opposed 
to the "reasonable diligence" required by Section XIX of the ACA, 
to overcome any circumstances that may delay submittal of the OU 
2 ROD. Therefore, U.S. EPA may determine that deferring 
assessment of the contingent penalty is not warranted even upon 
the occurrence of certain force majeure events. U.S.  DOE agrees 

Any such request must be submitted to U . S .  EPA in 
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that the waiver described in paragraph 15 of this Agreement shall 
also apply to any U.S.  EPA determination under this paragraph. 

17. U.S. DOE agrees to request funds in its Fiscal Year 
(FY) 1995 budget request for the monetary penalty assessed in 
paragraph 14 of this Agreement. In the event U . S .  DOE misses the 
OU 2 ROD deadline, it agrees to request funds for the contingent 
penalty in paragraph 15 in its FY budget request following the OU 
2 ROD deadline. In accordance with Section XVI1.C. of the ACA, 
U.S. DOE shall make any penalty payments payable to the Hazardous 
Substances Response Trust Fund and remit such payments within 
ninety (90) days of receiving authorization to spend funds 
appropriated for the penalty payments to: 

Hazardous Substances Response Trust Fund 
P.O. Box 70753 
Chicago, IL 60673 

Or, if sent by overnight mail service: 

First National Bank 
525 West Monroe Street 
7th Floor Mailroom 
Chicago, IL 60661 

Any penalty payments made under this agreement should include a 
reference to the DOE - Fernald Site. Copies of such payments 
shall be mailed to: 

RCRA Enforcement Branch 
OH/MN Technical Enforcement Section 
77 West Jackson Blvd. 
Chicago, IL 60604 

ATTN: James Saric 

18. This agreement shall modify Section X., paragraph C.2. 
of the ACA by revising the submission dates for OU 2 as follows: 

RI Report/Baseline Risk Assessment February 18, 1994 

FS Report/Comprehensive Response 
Action Risk Evaluation April 29, 1994 

Proposed Plan Report April 29, 1994 

Proposed Draft Record of Decision January 5, 1995 

19. U.S. DOE further agrees to accelerate by thirty (30) 
days, each of the submittal dates for the Proposed Draft Record 
of Decision Reports for Operable Units 1, 3, and 5. The 
modifications described in this paragraph will modify paragraphs 



- 5 -  

C . 1 . :  C . 3 . ,  and C.5. of the ACA, making the revised Draft ROD 
submission dates: 

For OU 1 November 6, 1994 

For OU 3 April 2, 1997 

For OU 5 July 3, 1995 

20. In order to incorporate into the ACA the revised OU 2 
RI, FS, and PP reports and ROD submittal dates and the revised 
Operable Units 1, 3, and 5 ROD submittal dates, the Parties have 
revised pages 34, 35, and 36 which are attached hereto as 
Attachment two (2). In accordance with Section XXXIII.B., these 
revised submittal dates are effective on the date U . S .  EPA signs 
this Agreement, and revised pages 34, 35, and 36 are hereby 
incorporated into and made part of the ACA. 

21. U.S. DOE agrees to perform, in consultation with U.S. 
EPA, a comprehensive review of data collected for each operable 
unit as far in advance as is practicable of the submittal due 
dates for the respective RI reports. The purpose of this early 
review is to attempt to identify and resolve any potential 
concerns in the area of data adequacy. While U.S. EPA agrees to 
consult with U.S. DOE concerning data adequacy, U.S. DOE remains 
solely responsible for ensuring that sufficient data or other 
information is obtained to meet the objectives of the RI reports. 

22. In the event U.S. DOE fails to comply with any term of 
this Agreement, including implementation of the SEP as described 
in Attachment 1 hereto, U.S.  EPA reserves the right to pursue any 
remedies it may have available to it under the ACA or the 
Comprehensive Envrionmental Response, Compensation and Liability 
Act, 42 U.S.C. SS 9601, &sea.  

23. U.S. DOE agrees not to further dispute the U.S. EPA 
February 9, 1993, lagood cause1@ determination in any proceeding by 
U.S. EPA to enforce the terms of this Agreement. 

2 4 .  The Parties agree that this Agreement resolves all 
disputed matters relating to U.S. EPA's denial of U.S. DOE'S 
February 2, 1993, request for an extension of time to submit OU 2 
documents 

25. No provision of this Agreement shall be interpreted to 
require obligation or payment of funds in violation of the Anti- 
Deficiency Act, 31 U.S.C. S 1341. 

interpreted or construed as an admission of liability by U.S. 
DOE. 

26. Nothing in this Agreement or in the ACA shall be 
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27. U.S.  DOE and U.S. EPA individually certify that the 
signatories to 
U.S. EPA to the requirements o f  this Agreement. 

this Agreement have the authority to bind U.S .  DOE and 

IT IS SO AGREED: 

By: Date: %/7/93 

By: Date: 

Region V 




