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This meeting was held t o  discuss resolving Natural Resource Trustee (NRT) issues by 
integrating NRT concerns with remediation activities for the Fernald site. One aspect of this 
goal includes incorporating the State of Ohio's natural resource damage claim within any type 
of NRT resolution. 

The majority of the meeting focused on discussing the four primary areas that the Trustees 
need to  consider when evaluating how to resolve NRT issues. These areas were identified by 
FERMCO's review of natural resource damage assessment (NRDA) laws and regulations, other 
NRT agreements and restoration plans, and case law. The areas discussed were the NRT 
agreement, natural resource impact evaluation and valuation, the future, and public 
involvement. 

Discussion on these primary areas included the following: 

The Fernald NRTs' main obligation is t o  protect Fernald natural resources (by 
acquiring, replacing, or restoring the equivalent impacted resources) on behalf Of the 
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public. The NRTs have been meeting for the past year evaluating Fernald natural 
resource data and identifying and discussing various issues related to  the NRT 
obligations. Based on these discussions, the NRTs agree that their emphasis must  
be on restoring natural resources and that a formal NRDA is not in the best interests 
of the resources, the public, or the NRTs. 

The NRTs will need some formal agreement document (e.g., a Memorandum of 
Understanding) identifying the terms of their agreement regarding resolution of NRT 
issues for the Fernald site. 

Such an agreement (and fulfilling the terms of the agreement) would satisfy the 
State of Ohio's natural resource damage claim against DOE. The State and DOE will 
also consider documenting this by amending the Stipulated Amended Consent 
Decree between Ohio and DOE. Each of the NRTs will begin discussing this with 
their respective legal counsels. 

. To express the NRTs' consensus, the NRTs will initially issue a joint letter t o  U.S. 
Environmental Protection Agency (EPA) notifying them of the NRTs' intent t o  
integrate resolution of the NRT issues for the Fernald site with the remediation 
process. This integration entails utilizing existing natural resource impact information 
provided within the five operable units' Remedial Investigation (RI) reports, Feasibility 
Studies (FS), Records of Decision (RODS), and other site information (e.g., remedial 
design) relating t o  natural resources. 

FERMCO will compile the existing impact information in the form of an annotated 
outline. This preliminary information will assist the NRTs in understanding the extent 
of the known or anticipated natural resource impacts. Ultimately, this information 
will be further developed in the form of an impact assessment report t o  support 
restoration planning. 

The NRTs will need some mechanism t o  account for and deal with: new impacts 
that may occur as a result of remediation, but are not anticipated within the FS and 
ROD documents: anticipated impacts that  have been identified in the FS and ROD 
documents but that do not occur; and any new impacts not previously identified. 
The NRTs agreed that monitoring during remediation activities would be a good 
mechanism t o  track for natural resource impacts. FERMCO will investigate the 
potential for utilizing the Integrated Environmental Monitoring Plan related t o  natural 
resources at  Fernald. 

After reviewing the impact assessment information, the NRTs will need t o  consider 
a remediation and restoration plan to  fulfill the NRT obligations. The remediation 
Portion of the plan will describe and evaluate the selected remedial activities for  the 
Fernald site t o  determine the extent t o  which the activities resolve NRT concerns. 

2 
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The "restoration" portion will identify restoration activities needed in addition to the 
remediation t o  account for any residual impacts and the length of t ime of the past 
and remaining impacts. Don Henne explained that the term "restoration plan" is a 
NRDA term of art and suggested that w e  may want t o  use a term that ties the 
Fernald NRT activities t o  remediation. This plan would be provided t o  the public for 
review and comment. 

The NRTs agree that it is essential t o  inform the public of NRT activities. FERMCO 
emphasized the increased importance of this public involvement aspect considering 
all of the press reports regarding the Fernald site. 

The Fernald Citizen's Task Force (FCTF) has formed a Natural and Cultural Resource 
Subcommittee. The FCTF developed a draft list of recommendations for the NRTS 
identifying natural resource priorities at the Fernald site. FERMCO will check on  the 
status of the draft recommendations t o  see when a final recommendation is 
expected. FERMCO also agreed to  find out the timing for the sub committee's 
meetings, so that the NRTs could attend should they desire. 

FERMCO hired a convener on behalf of DOE to  establish the Community Reuse 
Organization (CRO). The press release issued by the convener, Maria Kreppel, stated 
that the group is being formed t o  address economic development opportunities 
related t o  remediation of the Fernald site. The press release also stated that the 
CRO would be making specific land use recommendations. The NRTs agreed that 
a meeting should be scheduled wi th  Ms. Kreppel t o  discuss the CRO's charter and 
the NRTs, and how the t w o  groups might interact. FERMCO agreed to  schedule this 
meeting. FERMCO will schedule a meeting with Ms. Kreppel. 

A fact sheet identifying the NRTs and their responszilities was included in the 
Fernald Report. Each of the NRTs had reviewed and approved the fact sheet. 
FERMCO will develop a second fact sheet for the public further describing the 
approach being taken by the NRTs. The fact  sheet will also identify different 
opportunities for public involvement. 

FERMCO will check the Public Environmental Information Center (PEIC) to  verify that 
the administrative record file on NRT issues is still open. FERMCO will also Confirm 
that the NRT information in the reading room is current. 

FERMCO provided updates on cultural resources and wetlands at the site. 

3 
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FERMCO to draft and distribute meeting summary establishing 
Action Item Due Dates 

FERMCO to draft annotated outline of existing natural resource 
impact inf ormation 

FERMCO t o  draft a joint NRT letter t o  EPA for NRT review 

FERMCO to  contact the CRO convener and set up meeting 
(Contact has been made; meeting is currently being scheduled 

FERMCO to  develop and distribute fact sheet with proposed 
avenues for public participation to  NRTs 

March 29, 1996 

April 26, 1996 

April 12, 1996 

March 26, 1996  

T.B.D 

~~ ~~ 

FERMCO t o  investigate the Integrated Environmental Monitoring 
Report 

The NRTs will begin discussing the results of the meeting with 
their respective legal counsels 

~~~ ~~ 

FERMCO to  check the PEiC AR and reading room on NRT issues 1 April 12, 1996  

May 15, 1996 

On going 

JKM:jes 
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‘,J &SENAT~B(EWBUCANS WEIGH NEW CHANGES-TO NRD PROVISIONS 
At prt&imme) key Republicans on the Senate Environment & Public Works Committee were weighing possible 

additi-ges ta the natural resource damage (NRD) title in the kst draft version of their Superfund reform bill in 
an effort taCgain bipartisan supporS GOP sources say. 

PoEsidice&ges to the controversial title were outlined to members at a May 8 meeting, but details of the proposed 
changes nmaiDLsketchy and staff accounts of the meeting vary. 

Howq-q@he GOPllawmakers’ efforts have raised co~lccflls from a host of the other Republican committee members, 
who, aamdipg-to rheizst-dfE, continue to fear that the Republicans would be giving up too much in an effort to gain 
Demoaatiosl~pport. ?It is safe to say there is general unhappiness with [Committee Chairman John] Chafee @-I) and 
[SUP- ‘ttee Chairman Bob] Smith (R-NH), but no one is willing to lead the charge? against the bill moving 

GOI?amrces say that Republican members of the panel were briefed on potential changes by two key committee 
staffets acthsrmanberssIly meeting May 8. Sources said the meeting was aimed at determining members’ “bottom line.” 

Thesources generally agreed that Chafee and Smith sought commitments from their Republican colleagues 
that theymould be willing to support the two New England lawmakers in their efforts to “try to get Democrats to 
support thatbill.: 

vague cammtm ents to Smith and Chafee that they would continue to support efforts to reform Superfund. But sources 
say the members were apparently unwilling to give commitments to support a specific proposal until they had seen the 

1 

forwam&urce said. 

Thcstaf€sources say their members, who were not all necessariiy present for the entire meeting, were willing to give 

. .  
proposal irkwntm g. 

“We will continue to negotiate so that we will have broad bipartisan support,” a Smith aide said early this week, “but 
there is a biggap between members and it will require a lot of work to get there.” 

?he:Smithaide, who was present in the meeting, also disputed other GOP staf€ account of the meeting, but declined 
to providc&tails.-“We have not been focusing on NRD. We are trying to obtain broad bipartisan support for this bill,” he 

S d d  Chafee have been struggling for weeks to come up with an NRD proposal that is acceptable to both their 
said. .-.&,, , 

Republicaacolleagues, Senate Democrats and the Clinton administration. But GOP sources indicate that Smith and 
Chafee ipb~Qcloser to reaching that goal. 

Demoaats%plan seeks baseline restoration 

Clinton a d m i n h a  ‘on recently floated their long-awaited “comprehensive” counterproposal laying out the terms of 

* . n 1 .---I 

43 .,~+ 

As Republicans continue to struggle to overcome long-standing tensions within their own caucus, Democrats and the 

contimced on page 9 

GAOSET’TO’RELEASE LONG-AWAITED STUDY ON PRIVATE SECTOR NRD COSTS 
At pmsthne, the General Accounting Office (GAO) was scheduled to release a long-awaited study on private sector 

the report will address three questions: What are the future estimates of private sector NRD claims? How 
laims been spent? and, What are the processes used to derive the estimate of the cost of damaged natural 

natural rcsmrce damages (NRD) liability later this week The report is due for release May 15, GAO sources say. 

release amid a heated debate between ‘on and industry officials over the 
federal facilities (see relatedstory). Industry officials have charged that the White 

ity at DOE sites, but is not applying a simii reading to private facilities. 
Commerce and Transportation & Infrastructure Commiaees as well as the 
ut has been embargoed for public release for 30 days. A GAO source says the 

amount of interest fiom.mdustty and lawmakers - including interest b m  lawmakers 
The source, howeverdeclined to name those additional lawmakers. 

In lu~pbkGA0 ”. issued last spring, Justice Department officials SPeaJated that the number of frrture private cases is 
a-shoxtage of enforcement resources and the difficulty of establishing responsibility for the dam- 

%- at Resources for the Future 0, a Washington, DC-based think tank, are scheduled to release 

a controversial survey method used to calcuhtc the non-use value ofnatrnal resources. The RFF 
a study Mafe22.endorsmg the findings of a controversial federal study that upheld the use of contingent valuation 
methodo@&- 
study, -*&mesthe guidelines laid out by a panel of experts m a 1993 report issued on behalf of the National 

fration, was conducted largely by Ray Kopp, who also conducted a C W  study for . .  - Oceanic &AtmosphericAd 
Mmtrose Chemical Co. for NRD in Santa Monica Bay, CA. 

.. . ,- - 
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BARTON STRONGLY DOUBTS PASSAGE-OE SUPERFUND THIS YEAR; 
A key House Commerce Committee lawmaker warned chemical industry lobbyists last week that they should not 

expect passage of “any kind” of Superfund reform bill this year, despite new measures liom House and Senate Budget 
Committees that boosted potential Superfund funding. 

Chemical M a n d m  Association (CMA) May 9. “We’re kind of at a stalemate,” he said. Barton is the chairmaa T 

of the panel’s oversight & investigation subcommmee ’ , a key post that carries subpoena authority. 
“I just don’t see that there is going to be a politid meeting of the minds on this issue,” he added. Barton also 

dismissed the likelihood of a limited Superfund reform bill, or a rifle-shot type approach. “Even that is unlikely,” he *- 
said. 

Barton said that he and other conservative House lawmakers were still seeking repeai of retroactive liability for- 
pre- I987 disposal, despite a recent proposal f h m  other Commerce Committee lawmakers that significantly 1imhed 
the scope of any liability repeal. “NO bill is better than a bad bill,” he said in response to questions.-- 

However, Barton said that he and other conservatives did not want to support a liability repeal measure that 
would be underfunded- Barton said he would defer to Rep. Mike Oxley (R-OH), chairman of the Commerce, Wade -- 
and hazardous materials subcommittee, on liability issues. “I’m going to listen to him red close,” he said. 

Barton’s statements prompted strong reaction fiom a key House Commerce Committee GOP staffer, who 
dismissed Barton’s statements. “Mr. Barton is not really doing Superfund reform. Mr. Oxley is,” he said. 

“The odds are thrcc-to-one against a bill of any kind,” Rep. Joe Barton (R-rX) told a forum sponsored by the - 

SENATE GOP WEIGHS NRD CHANGES . . . Story from page 3 
acceptable reforms to the NRD provisions of Superfund law. 

The counterproposal includes a detailed amendment to the ament Republican Superfund bill, S.1285, as well as 8 

description of additional changes that Democrats say they will propose in the near fbture. 
“Taken together, these proposals accept the basic paradigm embodied in S. 1285 and respond to concerns that have 

been raised by the minority about the potential impact of S.1285. This proposal will ensure effective reform of the NRD 
program while guarding the public interest m natural resource protection and restoration,” the Democrats said in their 
April 23 proposal. A copy of the document and the proposed Democratic amendment are reprinted below. 

May 3, sources said. 
Democrats have also provided their GOP colleagues with a more detailed outline of their Apd  23 proposab dated -. 

Smith and Chafee staff would not comment on the Democratic proposal. But several other GOP sources were critical 
of the Democrats proposal calling it “a step back from current law and totally unacceptable.” One Senate GOP source said 
many Republican staff did not feel the Democratic offer was made in good faith. industry sources h i l i a r  with the - 
Democratic proposal voiced identical concerns. 

of the program to focus on restoring resources to their “baseline” conditions. Restoring resources to baseline 
conditions would bring the resource back to its condition prior to the injuring release, rather than focusing on 
estimating the value of the damages and seeking compensation, sources said. That policy was embodied in a fmal 
rule released earlier this year by the National Oceanic & Atmospheric (NOAA), but which is currently being 
challenged by six industry trade associations and companies in federal court. Environmentalists have recently filed 
court documents in support of the NOAA rule (see related stov).  A host of states and state organkation‘suppofi 
both the Democratic proposal and the NOAA rule. 

Release of the plan is also consistent with the position taken by the Clinton admiuismtion last year that it was *g 
to "identify concerns underlying” industry proposals to scaleback the scope of the program, and %here possible” 
identify mutually acceptable solutions for C o n m s  to consider (Superfund Report - Special RepoG-May 3,1995, P.1). 

In all, the Democratic plan proposes seven key changes to any future NRD program;Tb-ee change hdwle: . 
* Limiting damage claims for compensatory restoration, o t h d s e  known as lost-use values; - 

Increasing coordination between remedial and restoration actions for actions that are not in “direct conflict”; 
Mandating the use of simplified assessments; 
Eliminating ament law provisions for a rebuttable presumption, replacing it with a new standard of review based 

Providing contribution protection for settling parties; 
Broadening trustees ability to bring NRD claims; and, 
Clarifying the current statute of limitalions for sites not listed on the National Priorities List WL). 

In general, the Democratic proposal is consistent with recent Clinton administration policy that shifts the basis 

on the trustee’s administrative record subject to an arbitrary and capricious standad; 

3 
contimced on rn page 
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The plan also includes a significant change to the GOP-proposed transitional rule that would come mtep-kxf:t. 
should any changes to the NRD program be included in a comprehensive Superfund reform bill. Such a change-r 

state of Montana against the Atlantic Richfield Company for damages to the Clark Fork Basin and a similariy large . 
claim against several mining companies m the Coeur d’Alene basin in Idaho. Montana’s Republican GovernorMarc- 
Racicot, last month urged Chafee to provide a “grandfather clause” that would not affect Montana’s claim (S--- 
fund Report, May 1, p5). 

The Democrats have also developed an amendment to the GOP’s latest NRD title of their bill, Title VII, that would -- 
implement many of the proposed changes outlined in the April 22 description. That amendment shows a significant:= 
overhaul of the GOP’s proposal, including an elimination of the Republican’s prohibition on claims for non-use vai-re- 
writing several GOP definitions for tenns that would oth&-se have the effect of h i h g  trristees’ liability ciainup= 
expanding the defmition of ‘‘natural resources’’ to broaden trustees’ rights to seek recoveries. 

Industry spokesmen blasts Democratic plan 

current NRD program worse than it already is. “It is absolutely worse than current law,” one industry source familinr-with - 

would likely fully protect existing NRD claims in such high-profile cases as the E713 million claim brought by the 5 c 

U 

Informed industry officials last week blasted the Democratic proposal, warning that, if adopted, it would make the- - 
continued on -28 

RESTORE COMMON LAW PRINCIPLES FOR SUPERFUND, POLICY ANALYST SAYS: 
Common law - which governed hazardous waste liability cases prior to the creation of Superfund - should be - 

restored to create a more efficient and effective cleanup program, a Montana-based policy analyst suggests m new reparL 
If restoring common law is not feasible, Congress at the very least should restore judicial review of cleanups, finance - 
Superfund solely with congressional appropriations rather than special taxes, and revise EPA’s risk assessment proce- 
dures, the report says. 

The report, titled Superfun: The Shortcut Thar Failed, suggests that ‘La return to common law would work as well as 
any principled approach can, given the uncertainty about the harms inflicted by hazxdous waste.” The report was written 

Bozeman, MT. 
Stroup, in a May 8 telephone inteMew said that he will be meeting with House and Senate staff next week to brief 

them on his paper. The crux of the paper contends that the common law approach “should not have been abandoned m 
1980 when Superfund was enacted.” 

Stroup says “Congress replaced common law-concepts with nearly unchecked bureaucratic control. Congress 
allowed the EPA to judge liability and prescribe remedies without requiring evidence, and to recover costs from those 
accused of pollution. . . .So long as the EPA follows the procedures it wrote for itself, its orders are the law.” According to 
Stroup, “The risks and harms from hazardous waste disposal sites are local, and, typically, only a few defendants are - 
likely to actually cause harm or pose excessive risk.” While Stroup says there were several reasons the common law 
approach was dropped - including the demand for proof, inconsistency, protection of private parties, not the public, - 
costly litigation, and uncertainty and technical complexity -“the shortcut Superfund took around the problems with the 
common law has caused more problems than it cured.” 

Stroup says common law remedies could be supplemented by an ‘emergency removals” program similar to the 2 
removal program EPA operates under the cumnt Superfund program. But such a program should be run by the states not 
the federal government, Stroup argues, “because the hams and the benefits of any site will nearly always be local, not - 
national in scope. If those in the jurisdiction receiving the benefits choose not to remediate, there is little reason why = 
federal taxpayers should do so.” 

But Stroup says while returning to common law is ideal, there are several smaller, less drastic steps that EPA could 
take to reflect such a system. First, the burden of proof should be on those demanding remediation, he says. “Companies 
or individuals should not be required to pay for cleanups unless their actions violated the rights of others.” 

Stroup also suggests eliminating the tlme taxes that fund the Superfund program, contending that “They arc not 
based on current or past poilution, and compliance is extremely costly relative to the revenues received.” Also, judicial 
review of cleanups prior to remediation should be restored. EPA should be required to show that “an unacceptable risk - 
exists before Starting remediatio~,’~ he says. Cumm law bars parties from seeking judicial review of a cleanup before Pfie 
cleanup is complete. 

proposals pending in Congress contain provisions that would partially eliminate the judicial bar on pre-enforcement 
review. The Clinton administration, however, continues to oppose those provisions. 

by Richard Stroup, senior policy analyst with the Political Economy Research Center - a free market think-tank in -\ * 

- 
The issue of pre-enforcement review is part of the ongoing heated Superfund reauthorization debate. Current 9 
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c EPA REGION Vlll MAINTAINS OVERSIGHT ON STATE VOLUNTARY CLEANUPS 
Colorado and Region Vm signed an agreement m A@ that provides participants m Colorado’s voluntq cl- 

program a release from future! liability. However, Region VIII has placed specific requirements on the Colorado p r o p u ~  ’T 

and maintains oversight at natloIlal priority &-caliber sites in exchange for granting indemnity &om EPA acti- --- - 
The agreement differs markedly from agreements signed in Region V, and mder negotiation m Regions VI’~U&&~’ 

The memOrimda of agreancnt(MOA), articulaEes arelease firom any edbrcunaor tiability action m the fhte aa-5 

According to state and regional soupces, the specific requirements Region WII placed on NPL-sites m the Co& 

The site owner has the prerogative to attempt to gain EPA indemnity from mer action. If the site own 

*~esiteowna/parcicipantmmustprovide~~tpublicnoticetonearbysrakrrholders~~ecleanupistakingp~ 
“The state has to review the cleanup report” a state source says. Contractors can not evaluate c o m p l e t e d c l ~ f  3 

that preclude any EPA oversight at N P G d i i  sites participating m state voluntary cleanup programs. 

the stiite OT EPA ifapamcipimt m the v o ~ c l e a n u p  program oompiaes aclesmupaccdhg to state mudads. 

voluntary cleanup ptogram include: 

LLTi-? - 
---- .-.- e.* 

L.6 “1 

EPA indemnity, EPA must review and a p e  all cleanup plans associated with the site. 

NPL-caliber sites. zs,. 
A debate between state cleanup officials, regonal representatives, and EPA headquarters over the NPL-caliber?issue- -. 

has held up for months the release of a long-awaited EPA headquarters guidance document for the agreements:Headqaat 
ten has insisted on maintaining oversight at the NPL-caliber sites while the states vehemently oppose Regional ovenigld- 
into the state voluntary cleanup programs (Superjid Report, March 6, p20). 

A state source says that the region’s oversight at NPL-caliber sites is the result of headquarter’s stance on NPWs 

A regional source refutes this claim, saying that the decision to maintain some oversight “did not come hnn H Q 2  
Instead, the source says that the region was concerned with several weak aspects of Colorado’s cleanup program-Thi%= 
source says that Colorado has “no provisions” for community involvemens and that at best, Colorado’s “ h i s t o r y w i t h t b  
assessment has been somewhat varied.” The source says that allowing sites to pass through Colorado’s vollmtarycleamrpr 
program without any oversight “might allow the system to be abused” by some companies. The source adds that given the -’ 
weaknesses, the regional administrators are concerned about “being lambasted five years down the road” for releas&ix 

caliber sites and reflects ‘‘negotiations between the region and HQ.” +z. 

L 
liability at a heavily polluted site that mightnot get properly cleaned up. 

agreement. The source adds that “EPA just wauts to know about the sites they care about.” The source cham cterizestfier 

-.“ 

One state source recognizes the region’s predicament, and says “I give EPA a lot of credit” for entering into the= 

regional involvement as “a trade-off,” and says that i n d m  will probably want indemnity guarantees from EPA “\mless--. 
it is too burdensome” in terms of time or money. 

According to state and regional sources, under the MOA, non-NPL caliber sites automatically receive indenmicy &om 
further state or EPA action if a site is cleaned up according to state standards. 

State sources explain that lending mstitutions and potential land purchasers have pushed for the indemnity a p e - -  
ments. The states say that participants want guarantees fkom the states that if they perform a voluntary cleanup, neaer the - 
state nor EPA will pursue any further enforcement actions against a participant once a cleanup is complete. The statessay 
that the guarantee can help encourage participants to clean up sites. 

State, regional, and headquarten sources agree that the debate is largely innocuous, because the large majority of ST 
sites participating m state voiunmy cleanup programs are not NPLcaliber anyway.- 

. Natural Resource:Damages 
0 

-+MURKOWSKI REVEALS GAO FINDINGS OF $1 5.8 BILLION FOR DOE NRD LIABILOTV# 
Senate Energy Committee Chairman Frank MuTkowski (R-AK) said in a letter iast week that a long-awaited G e n d  A 

Accounting Office (GAO) study of the Energy Depamnent’s potential natural resource damage liability may be 8s highas . 
$15.8 billion and as low as $2.4 billion. 

Those estimates, however, revealed in a May 9 letter to Energy Secretary Hazei O’Laary, come as Senate G0PStafE‘- 
and industry officislls are slamming a recentiy released White House study which found that at most, DOE faces som- 
where between $143 million - $522 million m NRD liability, a significanty smaller estimate than GAO. 

- “I realize there is a significant difference of opinion as to whether and how the current laws and regulations pertain- - 
h g  to NRD should be amended. However, irrespective of that outcome, I believe it is imperative that responsible go-- 7 

. 

-e-- 

a 
7 -  - 

16 - 
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m-at officials accurately portmythe cansequences of the law so that 
and m the future,” M u r k o ~ - d c L S ~  

In an effort to determine whicfi estimate DOE plans to use m its fuaae financial statements, Murkowski is 
O’Leary whether DOE plans.to list its potenhl NRD liabilities m future vmioDs of its financial statements, an 
which estmates ~t plans to mcludcm those statements. 

White House study of the Energy Department’s potennal NRD liability -charging that it contains “ex- 
estimates” of DOE’S potendd liability and highlights a “double Standard’-m the admmistration’s opposition to 
proposals to limit to the scopeof theprogram.- 

Richard Stewart, a high-profife spokesman for industry proponents of Mu) reform, charged in May 3 
Frank Lautenberg (D-NJ) thatthe Wtt Xowe’s April 23 study, conducted by Council on Environmental 
Chair Kathleen McGinty, does not apply NRD liability provisions of currmt law to federal facilities in the 
natural resource trustees have done with private facilities. Lautenberg, the ranking minority member on th 
subcommittee, requested Stewart’s comments at an April 24 hearing. Stewart’s analys~~ of the CEQ stu& 
below. &” 

“Inshort,theAdm’ * .  ‘’ cannotbaveitbothways.Cbs&my~~iteither~mfcnm,m 
the McGinq letter, in the Sristing NRD rules and practice governing private PRP liabilities, or that it apply the exktkgNREbk* 
and practice to DOE andcancedetfiatitspotemialMu) liabiies are in factenoxmous,” according to Stewart’s May3 kt&S&- 

industry’s attack was “not a surprise.’’ He said that Senate Republicans are cumntiy seeking answers to a host of 
tions raised by the study, including the administranon’s rationalization for their methodologies and whether those- 
“inconsistent” with other positions taken by the admmistration. Responses to those quesnons are expected soon, he- 

SeCraary Tom Grumbly told a senabe panel at a 1995 hearing that the agemy k e d  massive potentd Mu) liabw. -- 
p r e s s ~ ~  fiom the White HoweJhmbly then rehazed those remarks, while CEQ convened a panel to study DOE‘S Wditpk 

The McGinty study, sent to Senate Environment & Public Works Committee Chairman John Chafe I%-- 
found that DOE’s ‘‘total potential MU3 liability” was between $159 million to $61 1 million. Only a small 
potential liability - between $47.7 million to $183 million - would be incurred before 1995, the study s 

DOE could address much of the resource injuries through medial  processes. ‘‘This potential liability is 
practical matter, by DOE‘s policy of addressing natural resource injuries during the remedial process,’’ the stud- 

not to support a host of limits to NRD liabilityy such as limits to lostuse and non-use recoveries, all supported by m d u s h y e  

ndget and policy decisions 
--e. , 

Murkowski’s letter comesas a key mduslry spokesman for refonningSuperfund’s NRD program is blasting - _- 

One administration official rejected Stewart’s argument as miden,  but another informed govenunent s o d  - - 4  

n e  d q u t e  over DOE’S liabwhas lurkedas adifiidt issue for the admWhab ‘on, since thm-As~iStant En-; 

The study argued that DOE’S potential liability was limited because, as a trustee for resources on its own --- 9 
@ion .-b . But Stewart arguedthatifthe CEQ analysis were to be appliedtoprivateh&tk,then it is inconsistent forthe ar‘ 

and GOP lawmakers. Such liability did not form part of the admhkmm . ’s cai* of DOE‘S NRD liability. until-: 
administration has slnmgiy apposed such limas being added to the comprehensive Environmental Response, a- _- 
LiabilityAct(CERCLA)andoffi~havegivennomdicationthattheyarewillingtobackdown. *- .. 

“The other explanation for the inconsistencies . . . is that the admhktmtx ‘on is espousing a double staudard 
which private [Potentially Responsible Parties (PRPs)] are subject to massive and draconian NRD liabilities whild)(lE 
and other federal facilities a n  governed by a different set of rules and subject to far lower liabilities,” he said- 

“Any such double standad is wholly contrary to [Superfund law], legally indefensible and blatantly unfair=IfDoE 
NRD liabilities were estimated using the same principles of NRD liability applied by the administration to 

%- - 

P * 

DOE NRD liabilities wouldbe astmnomically greater,” he added. a fyss- -z 
In his analysis, Ste- that the admiilistration has failedto apply current NRD liability princ@lesJioQoE‘S 

facilities. Among other things, Stewart charged that the White Housestudy failed to consider potential liabi&Ff-- 
different kinds of lost-use and n o n e  values; used assumptions b d o n  remediation and restoration of indus&hdS 1 -  

facilities - not the highly-contamhakd nuclear facilities, such as Hanford and Oak Ridge; made a s s u m p Q ~  the :- 
levels of required mtoratimmwnsistent with Superfund and 0ther.enVinmmental laws; and used assumpti& the - 
cost-effectiveness of restOratian measures that are not curtently contained in Interior Department r e g d d o ~ . ‘ ~ ~ .  

backs industry efforts to limit such recoveries, also charged that the McGinty study is methodologically W0-t . -  
underlying its analysis andconchuions are unexplained, undocumented, or unfounded,‘’ he said. 

chdengedthe m d ~ ~ ~ ~ ~ e ~ ~ H ~ w ~ ~ ~ ~ e o f f i ~ ~ ~ S ~ ~ ~ -  

therefore much of the hrgwcalenatumLresource injury is dealt,w&dming the remedial phase of the clWW@@e . .  - 
other hand, he said, only small portions of private sector sites are Mon the NPL, resulting in si&-- 
requirements to damaged llaMal resources that may not be part of the listedsite’s remediation. 

Stewart, who once ledfederal attorneys to recover $1 billion m NRD resulting fiom the Exxon ValdezspfimOw - 
impossible to respond fullyto MS=.MCGity’s letter because so manyof the factual and methodological rt 

-p=.J&*. 

A m  ‘msornasstronglyrejectedthisclaim.Oneadmb&ab ‘on official, who was not fhibrwiththe 

The official pointed outWDOE facilities are listed on the National Priorities List (NPL) f e n c e l i n e - t a d  
d . 3  

3 
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Attachment- 
Deficiencies in McGinty Letter Estimates of NRD Liabilities - 

1 . 1  p m n u  . .  
Asnovxiingnacadetailmtheaboveleaer,theMcGintyletta = t u b  

analysis of DOE NRD liilitics fails to apply the principles of - a As cxplaiaed above, site-by-sitc analysis is the only 
NRD liability currmdy lLssQted by trustees against private PRPs. means of yielding acaxatc and reliable estimates-of DOE NRD 
As aresult ofthis failure, theMcGinty lener estlmatsfailto include - liabilities . 
many elements of NRD liability at DOE sites, mcluding lost non- - b. The-DO1 database of non-DOE sites is wholly 
use recoveries, lost use ncovcrics, the additional costs of restom- 
tionme~~~nctt.as+;loncommitreduses, recovcriesbystatcsand DOE sites are among the most seriously 
tribal trustecs based on site contrrmin;ltions, and other elements of - conFaminated of all sites The DOJ database Conristsaf lafge = 
liability discussed m theabove letta. As a result of these failures, - numbasof small sites or sites that are not heavily co- 

remediation costs at DOE sites obtaining pjecredsoENRD 
liabilities ranging firomonly $159 to $61 1 miltion. Thismdmdol- 
ogyisto~lyflawedmnumaousrrspects.AsaresJStheMcGinty 
lettagrossly undnstatcsDOE NRD liabilities by ardgsof magni- - 

, - 
. . .  

unrqrcsenmive of DOE sites: 

DOE NRD liabilities are,grossly underestimated. 

2. p 
The number of DOE sites.facing potential NRD liability is 

limited. The lmer states that there arc only 18 DOE sites on the 
NPL.' Obviously the appropriate way to estimate DOE NRD 
liabilities is through site-by-site analysis. 

A portion of the lmer is based on site-by-site analysis of DOE 
sites on the NPL. Thusthe letterstates (p.6) that after areview ofthe 
significance of resource injury, the extent of off-site resource 
injury, and other sitespecific variables, it was concluded that only 
35% of DOE NPL sites (or six sires) face post-cleanup NRD claims 
Remarkably, hower ,  the letthfails to identify the six sites thus 
identified, or the 12 sites excluded It also fails to provide the f & t d  
bases for concluding that tha t  will be no NRD liability at fully two- 
thirdsofDOENPLsites Withoutknowingtheidcntityofthesesites,or 
the site-specific reasons for occhtding 12 out of 18 NPL sites, it is 
impossibletoevaluatetheMcGinty 1eaa'sconclusionsregadingDOE 
NRD liabilities 

MostofthesesiteshavenotgivenrisetoanyNRD~v~-euen -- 
at those where NRD covenants not to sue have been@va-At the 
d percentage of DOJ sites where NRD recoveries-havebear 
obtained, recoveries have gentrally been verymodest-90E sites- 
anfblargerandfarmore heavily contaminatedthanmostoftbcsc 
sites. 

DOEsitesbecBuseitmdudesonlythoscsiteswh~claimshweban 
settled orotherwisersohred It srcludesmany of the largcstaabDoE 
sites such asCW Fort, Coerrr d' Alene and Fox River, wiumnam 
are armntly s&mg NRDnmningto hundreds of millionsofdollars 
Thesesitesarefarmorereplscnrativeofpotm~liabilitiesatDOE~ 
thanthe sites in the DOJ database 

As the McGinty letter acknowledges, 
remediation at DOE sites is often technologically infeasible. This 
problem stems fiam the mixed radioactivdchemically haterdous 
character of m y  DOE wastes and other factors. As a dt, 
remediation at DOE sites is less likely to prevent ongoing mum 
injurythanatmmparbalelarge, heavilycontaminatednon-DOEsilcs, 

*TheDOJ database is also unqmamm ' o f  

u 

When it comesto projuxingtheamount ofNRD liabilities,the - resultingmcommawaablybi~erNRDatDOEsiteSAstheMcGinty 
McGinty letter inexplicably-abandons any and all site-by-site letter also ackowledges, reanahtion at DOE sites is IikelyOa take 
analysis. Iinstead, it projects the amount of NRD at the six selected considaabty longer than at non-DOE sites, which will also result in 
NPL sites and at non-NPL sites by the use of average ratios gnamNRDliabiics. 
extrapolated from a databased of non-DOE sites that are entirely c. Because the DOJ database of settlements is wbolly 
different in character from and wholly unrepresenmve of DOE unrtprcSentative of DOE sites, the .0062 and .0682 NRD/Cleanup 
sites. As explianed more fully below, this use of unrepreSentative ratios derived by the McGinty letter from the DOJ database can not 
averages IS i m v a b l y  flawed in many respects. Any attempt to be used in estimating DOE liabilities. At large, heavily contami- 
estimate DOE NRD liabilities by extrapolation from the entre nated private sites where trustrees' pursue their flawed theories Of 
universe of non-DOE sites is unsound and unnecessary. The extent NRD liability, the ratio between Mu) claims and cleanup asfs 
and character of the contamination and the remedial options avail- range from 1 : 1 to 2: 1, or gnater. Ratios in this range would be more - 
able at many DOE sites arc unique. With only 18 DOE sites on the appropr&c for DOE sites, but may still understate DOE NRD 
NF'L, a case-by- analysis ofNRD liabilities at these site would - liabilities bccause of the technical difficulties in =daring NRD 
be pracacable and would obviously be far more ~ccuraft than any a site%.% 
other approach. TheMcGiaty leaafailstoprovideany acplanation d. The McGinqr letter multiplies its NRD/clcauup ratios 
of justifiction for using asiteby-site analysis to exclude two-thirds - times i projection of DOE deanup costs. The cleanup CoStSProjmed 
of NPL DOE sites fromconsidcration, and then abandoning site-- b y ~ M c c i n t y r m a f o r a U D O E ~ i s ~ 5 b ~ ~ ~ f i ~ ~ ~  
by-site analysis in estimating &e amount of DOE NRD liabilities onatweiftfi the $300 billion in DOE cleanup costs projected by GAo- 

- 

l l l k M c G i n t y l t O C ! X p i i a l l ~ J U S t l f Y t h i S 2 S t O & . & ~  

e. If cleanup ratios based on mpdence at d s g o u s  
3. -aInaaoorariPte.rading Aver- mprojdcleanupcoste- 
UnreDres e n t a t w m  . . . .  

Rather than tStimating DOE NRD liabilities through site-by- non-DOE sites wereapplied against the $300 billion DoE3lmup 
site analysis, the McGinty letcera<trapolates from a Department of .costs projected by GAO, DOE NRD liabilities would NI1 fD the 
Justice (DOJ) databased of satled CERCLA claims at non-DOE hundreds of billions of dollars 
sites. For these sites, the Iettgidcntifies the average of recoveries - - 
denominated as NRD to recoveries denominated as cleanup costs. 4.--- 
For all sites in the non-DOE database, this ratio was .0062. For sites =" Cos$, 
in the data base for which some NRD recovery was obtained, the ThCMcGinty lcarrsaucs that because DOE wears23wo hats" 
ratio was .0682. These ratios wen then multiplied times projected - it is .both &e mediat ion authority and the fedend uatuml 

5 
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resource trustee at DOE sites - it includes restoration objectives in 
the design and selection of cleanup remedies. Accordingly, a 
substantial portion of DOE “cleanup” costs - projected by GAO at 
6300 billion - is in fact spent for restoration objectives. But the 
McGinty letter makes no effort to separate out or estimate this 
hidden component of DOE NRD liabilities. It counts as Mu) 
liabilities only certain itans over and above the natuml resaurot rcsto-. 
ration componentofDOE”cl~~”cost$suchasstateandmbQlNIU) 
recovaies and rcsowcc injuries caused by remaliation activihies In 
order to provide a true accounting of DOE MU) liabilities on a basis 
comparable to that used for prime sites only the costs of cleanup 
meanvestoprcventangoinghsnmtohealthandtheenviro~shauld .. 
be counted as cleanup, and additional measures to promote restom 
tion should be counted by NRD. Since the McGinty letter fails to 
provide any inforination on the extent of these hiddq Mu) liabili- 
ties,it isdifficulttopredictwhatthey mightbe, butthey couldeasily . 
run to tens of bilions of dollars. 

1 

5. Additiona I defi- 
The analysis in the McGinty letter also contains the following 

additional deficiencies: 
a. The analysis fails to explain or document its assump- 

tion that cleanup and restoration will be based on reinstatement of 
“baseline” conditions based on established resource uses, whereas 
trustees currently have and exercise authority under the DO1 regu- 
lations to base NRD based on the cxtravegant costs of replicating 
pre-industrual “greenfelds” conditions. 

b. The analysis fails to orplain or document its assump- 
tion that state or tribal trustees will not be able to assert claims for 
on-site natural resourceinjuries. For example, under currcnt prac- 
tice, many states would assen the right to bring an NRD action 
addressing groundwater contamination regardless of whether it 
located on federal property (or even private property). In addition, 
under current practice, (endorsed by the Administration), states and 
tribal trustees may assert NRD jurisdiction over wide range of 
natural resources which they do not own or hold in trusf For 
example. injury to migratory animals located within federal enclave 
could give rise to a state or tribal NRD claim on the ground thatthe 
trustee has “management” authority over the animals. in addition, \ 

injury to non-migratory nanual ccsoucccs within federal enclave 
could give rise to an NRD claim on the grounds that the rcso~ra 
somehow “appertains” to the state or tribal authority. 

c. The analysis fails to explain or document its ~ssormp 
tionthat statesortribes will beunabletoasserttrusteeshipoveroff- 
site resources injured by releases from a DOE facility. 

d. The analysis fails to explain or document its assump- 
tion that state or mbal trustees will not be mtcrcsted in pursuing 
available NRD claims at DOE sites. 

e. The analysis fails to explain or document the assertion 
that because clean up costs at highly contaminated DOE sites will 
be high compand to non-DOE sites, h i  Uti11 be relatively lower 
at DOE sites than at non-DOE sites. Logic suggests the conlmy - - if cleanup costs are high at DOE sites because of heavy umtami- 
nation, so will NRD - including nonuse and past and futurenonuse 
losses and off-site impacts over the decades between disposal and 
remediation. 

f. The analysis at page 9 of the McGinty 1- idem@- 
ing potential high and low ranges of NRD at DOE sites is 
counterintuitive and unsupported under trustee theories of NRD 
liability. The letter indicates that if an “iron fence” remedial goal is 
selected. NRD will be low compared to a three times greater 
potential NRD if a “greenfields” remedial goals is pursued HOW- 
ever, based on current trustee theories of NRD liability, the more 
plausible result would be that an “iron fence” remedial approach 
would produce the highest NRD, because it would leave 
residual contamination warranting either additional on-site restom- 
tion beyond cleanup levels or acquisition of substantial new re- 
placement resources. In addition, there would be a much greater 
time period of lost “ecological functions” pending pennancnt on- 
site restoration, which would warrant the acquisition of additiod 
natural resources over and above what is necessary to restore or 
replace the originally injured resource. By con- a“grede1ds” 
approach would be expected to return the site to conditions where 
it would not take as long for natural recovery of affirmative 
restoxation of residual resource injury, or where there would be less 
required for acquisition (though the costs of this activity would still 
be submitted - see subsection “e” above). Furthef, the amount and 
duration of reduced ecological functions would not be as great 

ENVIRONMENTALISTS, INDUSTRY SEEK .TO 1NTERVENE IN FEDERAL-COURT REVlEW 
Environmentalists last week sought to intervene in support of a contentious natural resource damage assessment rule 

currently being challenged by industry officials in a federal appeals court, despite their earlier comments that the d e  did 
not go far enough in protecting the environment. 

In papers filed in U.S. Appeals Court for the D.C. Circuit May 7, lawyers for the Natural Resources Defense Council 
O C )  acknowledged their previous opposition to the National Oceanic & Atmospheric Admhkdration’s (NOM) rule, 
and argued that this will allow the group to make “very-different” arguments in support of the d e ; h  contrast to m e  
interveners who oppose the rule. 

“In many respects, NRDC has asserted that NOAA’s proposals were inadequate. Indeed, NRDC continues to believe 
that the rule is not sufficiently protective of the environment Consequently, NRDC is likely to make very different 
arguments m opposition to petitioner’s arguments and m support of the validity of the rule,” the group said. 

Two industry groups, the American Forest & Papa Association and the International Group of P&I Clubs, ais0 
sought to intervene m the case. Both of these groups-sought to mtervene in support of the industry petitions for review. 

Led by General E l m c ,  six companies and trade associations have filed petitions seeking court review of the rule, 
which was issued by NOAA under authority of the Oil Pollution Act. Clinton admhistdon officials have said the d e  
sets new policy in natural resource damage assessments, by shifting the emphasis of NRD to restoration rather than 
valuation. They have promised asimilar shift m the Superfixnd NRD program as well. 
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