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CERCLA amendments because the
typical size of such sites limits the
feasibility of implementing ‘reatment-
based remedies.

D. Paperwork Reduction Act

The information collection
requirements contained in today’s rule
have been approved by the Office of
Management and Budget (OMB) under
the provisions of the Paperwork :
Reduction Act, 44 U.S.C. 3501 et seq. and
have been assigned OMB control
number 2050-0036.

Public reporting burden for this
collection of information is estimated to
be a weighted average of 2,620 hours per
respondent, including time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed. and completing and
reviewing the collection of information.
Respondent means states and other
entities (excluding the federal
government) conducting required
activities associated with remedial
actions.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
- suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S. Environmental Protection
Agency, 401 M Street SW,, Washington,
DC, 20460; and to the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC, 20503, marked
“Attention: Desk Officer for EPA."”

" List of Subjects in 40 CFR Part 300

Air pollution control, Chemicals,
Hazardous materials, Hazardous
substances, Incorporation by reference,
Intergoverrmental relations, Natural
resources, Occupational safety and
heaith, Qil pollation, Reporting and
recordkeeping requirements, Superfund,
Waste treatment and disposal, Water
pollution control, Water supply.

Dated: February 2, 1990.

William K. Reiily,
" Administrator.

Therefore, 40 CFR part 300 is amended

as-follows:

" PART 300—~[AMENDED]

1. The authority citation for part 300 is
revised to read as follows:

Authority: 42 U.S.C. 9801~9657; 33 U.S.C.
1321(c)(2): E.O. 11235. 38 FR 21243; E.O. 12580,
52FR292%.

2. Subparts A through H of part 300
are revised, subparts I and ] are added,
and subpart K is added and reserved to
read as follows:
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PARf 300—NATIONAL OIL AND
HAZARDOUS SUBSTANCES
POLLUTION CONTINGENCY PLAN

Subpart A—Introduction

Sec.
300.1 Purpose and objectives.
300.2 Authority and applicability.
300.3 Scope.

3004 Abbreviations.

300.5 Definitions.

3008 Use of number and gender.

300.7 Computation of time.
Subpart B—Responsibllity and Organization

“for Regponse

300.100 Duties of President delegated to
federal agencies.

300,105 General organization concepts.

300.110 National Response Team.

300.115 Regional Response Teams.

300.120 On-scene coordinalors and remedial
project managers: gencral
responsibilities.

300.125 Notification and communications.

300.130 Determinations to initiate response
and special conditions.

300.135 Response operations.

300.140 Multi-regional responses.

300.145 Special teams and other assistance
available to OSCs/RPMs.

300.150 Worker health and safety.

300.155 Public information and community
relations.

300.160 Documentation and cost recovery.

300.165 OSC reports. '

300.170 Federal agency participation.

300.175 Federal agencies: additional
responsibilities and assistance.

300.180 State and local participation in
response.

300.185 Nongovernmental participation.

Subpart C—Planning and Preparedness

300.200 General.
300.205 Planning and coordination structure.
300.210 Federal contingency plans.

~300.215 Title Ill local emergency response.

plans.
300.220 Related Title Il issues.

Subpart D—Operational Response Phases
for Oll Removal

300.300 Phase I—Discovery or notification.

300.305 Phase [I—Preliminary assessment
and initiation of action.

300.310 Phase lll—Containment,
countermeasures, cleanup, and disposal.

300.315 Phase IV—Dacumentation and cost
recovery.

300.320 General pattern of response.

300.330 Wildlife canservation.

300.335 Funding.

Subpart E—Hazardous Substance

Response

300.400 General.

300.405 Discovery or notificotion,

300.410 Removal sile evaluation,

300.415 Removal action.

300.420 Remedisl site evaluation.

300.425 Establishing remedial priorities.

300430 Remedial investigation/feasibility
study and selection of remedy.

300.435 Rcmedinl design/remedinl action,
operation and maintenance.

300.440 Procedures for planning and
implementing off-site response actions.
(Reserved)

Subpart F—State Involvement in Hazardous

Substance Response

300.5n0 General,

300.505 EPA/State Superfund Memorandum
of Agrcement (SMOA).

300.510 State assurances.

300.515 Requirements for state involvement
in remedial and enforcement response.

300.520 State involvement in EPA-lead
enforcement negotiations.

300.525 State involvement in removal
actions.

Subpart G—Trustees for Natural Resources

300.600 Designation of federal trustees.
300.605 State trustees.

300.610 Indian tribes.

300.615 Responsibilities of trustees.

Subpart H—Participation by Other Persons
300.700 Activities by other persons.

Subpart |I—-Administrative Record for

Selection of Response Action

300.800 Establishment of an administrative
record.

300.805 Location of the administrative
record file.

300.810 Contents of the administrative
record file.

300.815 Administrative record file for a
remedial action.

300.820 Administrative record file for
removal action.

300.825 Record requirements after the
decision document is signed.

Subpart J—Use of Dispersants and Other
Chemicals

300.900 General.

300.905 NCP Product Schedule.

300.910 Authorization of use.

300.915 Data requirements.

300920 Addition of products to schedule.

Subpart K—~Federal Facliities [Reserved]

* - - * *

Subpart A—Introduction

§300.1 Purpose and objectives.

The purpose of the National Oil and
Hazardous Substances Pollution
Contingency Plan (NCP} is to provide
the organizational structure and
procedures for preparing for and
responding to discharges of oil and
releases of hazardous substances,
pollutants, and contaminants.

§300.2 Authority and applicability.

The NCP is required by section 105 of
the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, 42 U.S.C. 9605, as amended
by the Superfund Amendments and
Reauthorization Act of 1986 (SARA),
Pub.L. 99-499, (hereinafter CERCLA).
and by section 311{c)(2) of the Clean
Water Act (CWA), as amended, 33
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U.S.C. 1321(c)(2). In Executive Order
(B.0.) 12580 (52 FR 2923, January 29,
1987), the President delegated to the
Environmental Protection Agency (EPA)
the responsibility for the amendment of
the NCP. Amendments to the NCP are
coordinated with members of the
National Response Team (NRT) prior to
publication for notice and comment.
This includes coordination with the
Federal Emergency Management
Agency and the Nuclear Regulatory
Commission in order o avoid
inconsistent or duplicative requirements
in the emergency planning
responsibilities of those agencies. The
NCEF is applicable to response actions
taken pursuant to the authorities under
CERCLA and section 311 of the CWA.

§300.3 Scope.
0 (a) The NCP applies to and is in effect
or:

(1) Discharges of oil into or upon the
navigable waters of the United States
and adjoining shorelines, the waters of
the contiguous zone, and the high seas
beyond the contiguous zone in
connection with activities under the
Outer Continental Shelf Lands Act or
the Deepwater Port Act of 1974, or
which may affect natural resources
belonging to, appertaining to, or under
the exclusive management authority of
the United States (including resources
under the Magnuson Fishery
Conservation and-Management Act).
(See sections 311(b)(1) and 502(7) of the
CWA))

{2) Reieases into the environment of
hazardous substances, and pollutants or
contaminants which may present an
imminent and substantial danger to
public health or welfare.

{b) The NCP provides for efficient,
coordinated, and effective response to
discharges of oil and releases of
hazardous substances, pollutants, and
contaminants in accordance with the
authorities of CERCLA and the CWA. It
provides for: :

(1) The national response organization
that may be activated in response
actions. It specifies responsibilities
among the federal, state, and local
governments and describes resources
that are available for response.

" (2) The establishment of requirements
for federal regional and on-scene
coordinator (OSC) conlingency plans. It
also summarizes state and local
emergency planning requirements under
SARA Title IIL _

(3) Procedures for undertaking

removal actions pursuant to section 311 '

of the CWA.
(4) Procedures for undertaking
response actions pursuant to CERCLA.
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{5) Procedures for involving state
governments in the initiation,
development, selection, and
implementation of response actione.

(6) Designation of federal trustees for
natural resources for purposes of
CERCLA and the CWA. -

(7) Procedures for the participation of
other persons in response actions.

(8) Procedures for compiling and
making available an administrative
record for response actions.

(9) National procedures for the use of

. dispersants and other chemicals in

removals under the CWA and respunse
actions under CERCLA.

{c}) In implementing the NCP,
consideration shall be given to
international assistance plans and
agreements, security regulations and
responsibilities based on international
agreements, federal statutes, and
executive orders. Actions taken
pursuant to the NCP shall conform to the
provisions of international joint
contiuigency plans, where they are
apnlicable. The Department of State
shall be consulted, as appropriate, prior
to taking any action which may affect its
activities.

§300.4 Abbreviations..

(a) Department and Agency Title
Abbreviations: : _
ATSDR—Agency for Toxic Substances

and Disease Registry

DOC—Department of Commerce
 DOD—Department of Defense

DOE—Department of Energy
DOl—Department of the Interior
DOJ—Department of Justice
DOL—Department of Labor
DOS—Department of State
DOT-—Department of Transportation
EPA—Environmental Protection Agency
FEMA—Federal Emergency
Management Agency
HHS—Department of Health and
Human Services
NIOSH—National Institute for
Occupational Safety and Health
NOAA-~—National Oceanic and
Atmospheric Administration
RSPA—Research and Special Programs
Administration
USCG—United States Coast Guard
USDA—United States Department of
Agriculture

Note: Reference is made in the NCP to both
the Nuclear Regulatory Commission and the
National Response Center. In order to avoid
confusion, the MCP will spell out Nuclear
Regulatory Commission and use the
abbreviation "NRC" only with respect to the
National Response Center. .

(b) Operational Abbreviations:
ARARs—Applicable or Relevant and
Appropriate Requirements
CERCLIS-—~CERCLA Information System
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CRC—Community Relations
Coordinator
CRP—Community Relations Plan
ERT—Environmental Response Team
FCO—Federal Coordinating Officer
FS—Feasibility Study
HRS—Hazard Ranking System
LEPC—Local Emergency Planning
_ Committee
NCP—National Contingency Plan
NPL—National Priorities List
NRC—National Response Center
NRT—National Response Team
NSF—National Strike Force
O&M—Operation and Maintenance
‘OSC—On-Scene Coordinator
PA—Preliminary Assessment
PIAT—Public Information Assist Team
RA—Remedial Action
RAT—Radiological Assistance Team
RCP—Regional Contingency Plan
RD—Remedial Design
RI—Remedial Investigation
ROD—Record of Decision
RPM—Remedial Project Manager
RRC—Regional Response Center
RRT—Regional Response Team
SAC—Support Agency Coordinator
SERC—State Emergency Response
Commission.
SI—Site Inspection
SMOA—Superfund Memorandum of .
Agreement
SSC—Scientific Support Coordinator

§3n0.5 Definitions.

Terms not defined in this section have
the meaning given by CERCLA or the
CWA.

Activation means notification by
telephone or other expeditious manner
or, when required, the assembly of some
or all appropriate members of the RRT
or NRT.

Alternative water sunplies as defined
by section 101(34) of CERCLA. includes,
but is not limited to, drinking water and
household water supplies.

Applicable requirements means those
cleanup standards, standards of control,
and other substantive requirements,
criteria, or limitations promulgated
under federal environmental or state
environmental or facility siting laws that
specifically address a hazardous
substance, pollutant, contaminant.
remedial action, location, or other
circumstance found at a CERCLA site.
Only those state standards that are
identificd by a state in a timely manner
and that are more stringent than federal
requirements may be applicable.

Biological additives means
microbiological cultures. enzymes, or
nutrient additives that are deliberately
introduced into an oil discharge for the
specific purpose of encouraging
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biodegradation to mitigate the effects of
the discharge.

Burning agents meuns those additives
that. through physical or chemical
means, improve the combustibility of the
materials to which they are applied.

CERCLA is the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980,
as amended by the Superfund
Amendments and Reauthorization Act
of 1986.

CERCLIS is the abbreviation of the
CERCLA Information System, EPA’s
comprehensive data base and
management system that inventories
and tracks releases addressed or
needing to be addressed by the
Superfund program. CERCLIS contains
the official inventory of CERCLA sites
and supports EPA's site planning and
tracking functions. Sites that EPA
decides do not warrant moving further
in the site evaluation process are given a
“No Further Response Action Planned”

" (NFRA.P) designation in CERCLIS. This
means that no additional federal steps
under CERCLA will be taken at the site
unless future information so warrants,
Sites are not removed from the data
base after completion of evaluations in
order to document that these
evaluations took place and to preclude
the possibility that they be needlessly
repeated. Inclusion of a specific site or
area in the CERCLIS data base does not
represent a determination of any party's
liability, nor does it represent a finding
that any response action is necessary.
Sites that are deleted from the NPL are
not designated NFRAP sites. Deleted
sites are listed in a separate category in
the CERCLIS data base.

Chemical agents means those
elements, compounds, or mixtures that
coagulate, disperse, dissolve, emulsify,
foam, neutralize, precipitate, reduce,
solubilize, oxidize, concentrate, congeal,
entrap, fix, make the pollutant mass
more rigid or viscous, or otherwise
facilitate the mitigation of deleterious
effects or the removal of the pollutant
from the water.

Claim as defined by section 101(4) of
CERCLA, means a demand in writing for
a sum certain.

Coastal waters for the purposes of
classifying the size of discharges, means
the waters of the coastal zone except for
the Great Lakes and specified poris and
harbors on inland rivers.

Coastal zone as defined for the
purpose of the NCP, means all United
States welers subject to the tide, United
States waters of the Great Lakes,
specified ports and harbors on inland
rivers, waters of the conliguous zone,
other waters of the high scas subject to
the NCP, and the land surface or land
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substrata, ground waters, and ambient
air proximal to those waters, The term
coastal zone delineales an area of
federal responsibility for response
action. Precise boundaries are
determined by EPA/USCG agreements
and identified in federal regional
contingency plans.

Community relations means EPA’s
program to inform and encourage public
participation in the Superfund process
and to respond to community concerns.
The term “public” includes citizens
directly affected by the site, other
interested citizens or parties, organized
groups, elected officials, and potentially
responsible parties.

Communily relations coordinator
means lead agency staff who work with
the OSC/RPM to involve and inform the
public about the Superfund process and
response actions in accordance with the
interactive community relations
requirements set forth in the NCP.

Contiguous zone means the zone of
the high seas, established by the United
States under Article 24 of the
Convention on the Territorial Sea and
Contiguous Zone, which is contiguous to
the territorial sea and which extends
nine miles seaward from the outer limit
of the territorial sea.

Cooperative agreement is a legal
instrument EPA uses to transfer money,
property, services, or anything of value
to a recipient to accomplish a public
purpose in which substantial EPA

" involvement is anticipated during the

performance of the project. .

Discharge as defined by section
311(a)(2) of the CWA, includes, but is
not limited to, any spilling, leaking,
pumping, pouring, emitting, emptying, or
dumping of oil, but excludes discharges
in compliance with a permit under
section 402 of the CWA, discharges
resulting from circumstances identified
and reviewed and made a part of the
public record with respect to a permit
issued or modified under section 402 of
the CWA, and subject to a condition in
such permit, or continuous or
anticipated intermittent discharges from
a point source, identified in a permit or
permit application under section 402 of
the CWA, that are caused by events
occurring within the scope of relevant
operating or treatment systems. For
purposes of the NCP, discharge also
means threat of discharge.

Dispersants means those chemical
agents that emulsify, disperse, or
solubilize oil inlc the water column or
promote the surface spreading of oil
slicks to facilitate dispersal of the oil
into the water column.

Drinking water supply as defined by
section 101(7) of CERCLA, means any
raw or finished water source thal is or
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may be used by a public water system
(as defined in the Safe Drinking Water
Act) or as drinking water by one or more
individuals,

Environment as defined by section
101(8) of CERCLA, means the navigable
waters, the waters of the contiguous
zone, and the ocean waters of which the
natural resources are under the
exclusive management authority of the
United States under the Magnuson
Fishery Conservation and Management
Act: and any other surface water,
ground water, drinking water supply,
land surface or subsurface strata, or
ambient air within the United States or
under the jurisdiction of the United
States.

Facility as defined by section 101(9) of
CERCLA, means any building, structure,
installation, equipment, pipe or pipeline
{including any pipe into a sewer or
publicly owned treatment works), well,
pit, pond, lagoon, impoundment, ditch,
landfill, storage container, motor
vehicle, rolling stock, or aircraft, or any
site or area, where a hazardous

_substance has been deposited, stored,

disposed of, or placed, or otherwise

- come to be located; but does not include
any consumer product in consumer use

or any vessel.

Feasibility study (FS) means a study
undertaken by the lead agency to
develop and evaluate options for
remedial action. The FS emphasizes
data analysis and is generally performed
concurrently and in an interactive
fashion with the remedial investigation
(RI), using data gathered during the RI.
The RI data are used to define the
objectives of the response action, to
develop remedial action alternatives,
and to undertake an initial screening
and detailed analysis of the alternatives.
The term also refers to a report that
describes the results of the study.

First federal official means the first
federal representative cf a participating
agency of the National Respcnse Team
to arrive at the scene of a discharge or a
release. This official coordinates
activities under the NCP and may
initiate, in consultation with the OSC,
any necessary actions until the arrival
of the predesignated OSC. A state with
primary jurisdiction over a site covered
by a cooperative agreement will act in
the stead of the first federal official for
any incident at the site.

Fund or Trust Fund means the
Hazardous Substance Superfund
established by section 9507 of the
Internal Revenue Code of 1986.

Ground water as defined by section
101(12) of CERCLA, means water in a
saturated zone or stratum beneath the
surface of land or water.
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Hazard Ranking System (HRS) means
the method used by EPA to evaluate the
relative potential of hazardous
substance releases to cause health or
safely problems, or ecological or
environmental damage.

Hazardous substance as defined by
- section 101(14) of CERCLA, means: Any
substance designated pursuant to
section 311{b})(2)(A) of the CWA; any
elemen!, compound, mixture, solution, or
substance designated pursuant to
seclion 102 of CERCLA; any hazardous
waste having the characteristics
identified under or listed pursuant to
" section 3001 of the Solid Waste Disposal
Act (but not including any waste the
regulation of which urder the Solid
Waste Disposal Act has been suspended

by Act of Congress); any toxic pollutant ;

listed under section 307(a) of the CWA;
any hazardous air pollutant listed under
section 112 of the Clean Air Act; and
any imminently hazardous chemical
-substance or mixture with respect io
which the EPA Administrator has taken
action pursuant to section 7 of the Toxic
Substances Control Act. The term does
not include petroleum, including crude
oil or any fraction thereof which is not
otherwise specifically listed or
designated as a hazardous substance in
the first sentence of this paragraph, and
the term does not include natural gas,
natural gas liquids, liquefied natural gas,
or synthetic gas usable for fuel (or
mixtures of natural/§as and such
synthetic gas).

Indian tribe as defined by section
101(36) of CERCLA. means any Indian
tribe, band, nation, or other organized
group or community, including any
Alaska Native village but not including
any Alaska Native regional or village
corporation, which is recognized as
eligible for the special programs and
services provided by the United States
to Indians because of their status as
Indians.

Inland waters, for the purposes of
classifying the size of discharges, means
those waters of the United States in the
inland zone, waters of the Great Lakes,
and specified ports and harbors on
inland rivers.

Inland zone means the environment
inland of the coastal zone excluding the -
Great Lakes and specified ports and
harbors on inland rivers. The term
inland zone delineates an area of
federal responsibility for response
action. Precise boundaries are
determined by EPA/USCG agreements
and identified in federal regional
contingency plans.

Lead agency means the agency that
provides the OSC/RPM to plan and
implement response action under the
NCP. EPA, the USCG. another federa!
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agency, or a state (or political
subdivision of a state} operating
pursuant to a contract or cooperative
agreement executed pursuant to section
104(d)(1) of CERCLA, or designated
pursuant to a Superfund Memorandum
of Agreement (SMOA) entered into
pursuant to subpart F of the NCP or
other agreements may be the lead
agency for a response action. In the case
of a release of a hazardous substance,
pollutant, or contaminant, where the

release is on, or the sole source of the
- release is from, any facility or vessel

under the jurisdiction, custody, or
control of Department of Defense (DOD)

_ or Department of Energy (DOE), then

DOD or DOE will be the lead agency.
Where the release is on, or the sole
source of the release is from, any facility
or vessel under the jurisdiction, custody,
or control of a federal agency other than
EPA, the USCG, DOD, or DOE, then that
agency will be the lead agency for
remedial actions and removal actions
other than emergencies. The federal
agency maintains its lead agency
responsibilities whether the remedy is
selected by the federal agency for non-
NPL sites or by EPA znd the federal
agency or by EPA alone under CERCLA
section 120. The lead agency will consult
with the support agency, if one exists,
throughout the response process.
Management of migration means
actions that are taken to minimize and

‘mitigate the migration of hazardous

substances or poliutants or
contaminants and the effects of such
migration. Measures may include, but
are not limited to, management of a
plume of contamination, restoration of a
drinking water aquifer, or surface water
restoration. ’

Miscellaneous oil spill control agent
is any product, other than a dispersant,
sinking agent, surface collecting agent.
biological additive, or burning agent,
that can be used to enhance oil spill
cleanup, removal, treatment, or
mitigation.

National Priorities List (NPL) means

* the list, compiled by EPA pursuant to

CERCLA section 105, of uncontrolled
hazardous substance releases in the
United States that are priorities for long-
term remedial evaluation and response.
Natural resources means land, fish,
wildlife, biota, air, water, ground water,
drinking water supplies, and other such
resources belonging to, managed by.
held in trust by, appertaining to, or
otherwise controlled by the United
States (including the resources of the
exclusive economic zone defined by the
agnuson Fishery Conservation and
Mansgement Act of 1976}, any state or
loral government, any foreign
government, any Indian tribe, or, if such

‘commerce, including all waters that are

resources are subject to a trust
restriction on alienation, any member of
an Indian tribe.
Navigable waters. as defined by 40 -
CFR 110.1, means the waters of the
United States, including the territorial
seas. The term includes: :
(a) All waters that are currently used, -
were used in the past, or may be ’
susceptible to use in interstate or foreign

subject to the ebb and flow of the tide:

(b) Interstate waters, including
interstate wetlands;

(c) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, and wetlands, the use,
degradation, or destruction of which
would affect or could affect interstate or
foreign commerce including any such
waters:

(1) That are or could be used by
interstate or foreign travelers for
recreational or other purposes;

{2) From which fish or shellfish are or ;
could be taken and sold in interstate or . 4
foreign commerce; ]

(3) That are used or could be used for
industrial purposes by industries in
interstate commerce; '

{d) All impoundments of waters
otherwise defined as navigable waters
under this section; A

(e) Tributaries of waters identified in
paragraphs (a) through (d) of this
degnition. including adjacent wetlands;
an : ‘

(f) Wetlands adjacent to waters
identified in paragraphs (a) through (e)
of this definition: Provided, that waste
treatment systems (other than cooling
ponds meeting the criteria of this
paragraph) are not waters of the United
States.

Offshore facility as defined by section
101(17) of CERCLA and section
311(a){11) of the CWA, means any !
facility of any kind located in, on, or f
under any of the navigable waters of the
United States and any facility of any \
kind which is subject to the jurisdiction :
of the United States and is located in,
on, or under any other waters, other
than a vessel or a public vessel.

Oil as defined by section 311(a)(1) of
the CWA, means oil of any kind or in
any form, including, but not limited to,
petroleum, fuel oil, sludge. oil refuse,
and oil mixed with wastes other than
dredged spoil.

Oil pollution fund means the fund
established by section 311(k) of the
CWA.

On-scene coordinator {(OSC) means
the federal official predesignated by
EPA or the USCG to coordinate and
direct federal respunses under subpart

e s e ir e e
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D. or the official designated by the lead
agency to coordinate and direct removal
actions under subpart E of the NCP.

Onshore facility as defined by section
101(18) of CERCLA, means any facility
{including. but not limited to, motor
vehicles and rolling stock) of any kind

“located in, on, or under any land or non-
navigable waters within the United
States; and, as defined by section
311(a)(10) of the CWA, means any
facility (including. but not limited to,
motor vehicles and rolling stock) of any
kind located in, on, or under any land
within the United States other than
submerged land.

On-site means the areal extent of
contamination and all suitable areas in
very close proximity to the
contamination necessary for
implementation of the response action.

Operable unit means a discrete action
that comprises an incremental step
toward comprehensively addressing site
problems. This discrete portion of a
remedial response manages migration,
or eliminates or mitigates a release.
threat of a release, or pathway of
exposure. The cleanup of a site can be
divided into a number of operable units,
depending on the complexity of the
problems associated with the site.
Operable units may address
geographical portions of a site, specific
site problems, or initial phases of an
action, or may consist of any set of
actions performed over time or any
actions that are concurrent but located
in different parts of a site.

Operation and maintenance (O&M)
means measures required to maintain
the effectiveness of response actions.

Person as defined by section 101(21)
of CERCLA, means an individual, firm,
corporation, association, partnership,
consortium. joint venture, commercial
entity. United States government, slate,
municipality, commission, political
subdivision of a state, or any interstate
body.

Pollutant or contaminant as defined
by section 101(33) of CERCLA, shall
include, but not be limited to, any
element, substance, compound, or
mixture. including disease-causing
agents, which afler release into the
environment and upon exposure,
ingestion, inhalation. or assimilation
into any organism, either directly from
the environment or indirectly by
ingestion through food chains. will or
may reasonebly be anticipated to cause
death, disease, behaviaral
abnormalities, cancer, genetic mutation,
physialogical malfuncticns (including
malfurctions in reproduction) or
physical deformations, in such
organisms or their offspring. The term
does not include petroleum, including |
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crude oil or any fraction thereof which is
not otherwise specifically listed or
designated as a hazardous substance
under section 101{14) (A) through (F) of
CERCLA, nor does it include natural
gas, liquified natural gas, or synthetic
gas of pipcline quality (or mixtures of
natural gas and such synthetic gas). For
purposes of the NCP, the term pollutant
or contaminant means any pollutant or
contaminant that may present an
imminent and substantial danger to
public health or welfare.

Post-removal site control means those

" aclivities that are necessary to sustain

the integrity of a Fund-financed removal
action following its conclusion. Post-
removal site control may be a removal
or remedial action under CERCLA. The

_ term includes, without being limited te,

activities such as relighting gas flares,
replacing filters; and collecting leachate.

Preliminary assessment (PA) means
review of existing information and an
off-site reconnaissance, if appropriate,
to determine if a release may require
additional investigation or action. A PA
may include an on-site reconnaissance,
if appropriate.

Public participation, see the definition
for community relations.

Public vessel as defined by section
311(a)(4) of the CWA, means a vessel
owned or bareboat-chartered and
operated by the United States, or by a
state or political subdivision thereof, or
by a foreign nation, except when such
vessel is engaged in commerce.

Quality assurance project plan
(QAPP) is a written document,
associated with all remedial site
sampling activities, which presents in
specific terms the organization (where
applicable), objectives, functional
activities, and specific quality assurance
{QA]} and quality control (QC) activities
designed lo achieve the data quality
objectives of a specific project(s) or
continuing operation(s). The QAPP is
prepared for each specific project or
continuing operation (or group of similar
projects or continuing operations). The
GAPP will be prepared by the
responsible program office, regional
office. laboratory, contractor. recipient
of an assistance agreement, or other
organization. For an enforcement action,
potentially responsible parties may
prepare a QAPP subject to lead agency
approval.

Release as defined by seclion 101(22)
of CERCLA, means any spilling, leaking,
pumping, pouring, emitting, emptying,
discharging, injecting, escaping,
leaching, dumping, or disposing into the
environment (including the
abandonment or discarding of barrels,
containers, and other closed receptacles
containing any hazardous substance or

pollutant or contaminant), but excludes:
Any release which results in exposure to
persuns solely within a workplace, with
respect to a claim which such persons
may assert against the employer of such
persons; emissions from the engine
exhaust of a motor vehicle. rolling stock,
aircraft, vessel, or pipeline pumping
station engine; release of source,
byproduct, or special nuclear material
from a nuclear incident, as those terms
are defined in the Atomic Energy Act of
1954, if such relcase is subject to
requirements with respect to financial
protection established by the Nuclear
Regulatory Commission under section
170 of such Act, or, for the purposes of
section 104 of CERCLA or any other
response action, any release of source,
byproduct, or special nuclear material
from any processing site designated
under section 102({a){1) or 302(a} of the
Uranium Mill Tailings Radiation Control
Act of 1978; and the normal application
of fertilizer. For purposes of the NCP,
release also means threat of release.

Relevant and appropriate
requirements means those cleanup
standards. standards of conirol, and
other substantive requirements, criteria,
or limitations promulgated under federal
environmental or state environmental or
facility siting laws that, while not
“applicable” to a hazardous substance,
pollutant, contaminant, remedial action,
location, or other circumstance at a
CERCLA site, address problems or
situations sufficiently similar to those
encountered at the CERCLA site that
their use is well suited to the particular
site. Only those state standards that are
identified in a timely manner and are
more stringent than federal
requirements may be relevant and
appropriate.

Remedinl design (RD) means the
technical analysis and procedures which
follow the selection of remedy for a site
and resuit in a detailed set of plans and
specifications for implementation of the
remedial action.

Remedial investigation (R]) is a
process undertaken by the lead agency
to determine the nature and extent of
the problem presented by the release.
The RI emphasizes data collection and
site characterization, and is generally
performed concurrently and in an
interactive fashion with the feusibility
study. The Rl includes sampling and
monitoring, as necessary, and includes
the gathering of sulficient information io
determine the necessity for remedial
action and to support the evaluation of
remedial alternatives.

Remedial project manager [RPM)
means the official designated by the
lead agency to coordinale. monitor, or
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direct remedial or other response
aclions under subpart E of the NCP.
Remedy or remedial action (RA)
means those aclions consistent with
permanent remedy taken instead of, or
in addition to, removal action in the
event of a release or threatened release
of u hazardous substance into the
environment, to prevent or minimize the
release of hazardous substances so that
they do nol migrate to cause substantial
danger to present or future public health
or welfare or the environment. The term
includes, but is not limited to. such
actions at the location of the release as
storage, confinemen!, perimeter
protection using dikes, trenches, or
ditches. clay cover, neutralization,
cleanup of released hazardous
substances and associated
contaminated materials, recycling or
reuse, diversion, destruction,
segregation of reactive wastes, dredging
or excavations, repair or replacement of
leaking containers, collection of
leachate and runoff, on-site treatment or
incineration, provision of alternative
water supplies, any monitoring
reasonably required {0 assure that such
actions protect the public health and
welfare and the environment and, where
appropriate, post-removal site control
activities. The term includes the costs of
permanent relocation of residents and
businesses and community facilities
(including the cost of providing
“alternative land of equivalent value" to
an Indian tribe pursuant to CERCLA
section 126(b)) where EPA determines
that, alone or in combination with other
measures, such relocation is more cost-
effective than, and environmer:tally
preferable to, the transportation,
storage, treatment, destruction, or
secure disposition off-site of such
" hazardous substances, or may otherwise
be necessary to protect the public health
or welfare; the term includes off-site
transport and off-site storage, treatment,
destruction, or secure disposition of
hazardous substances and associaled
contaminated materials. For the purpose
of the NCP, the term also includes
enforcement activities related thereto.
Remove or removal as defined by
section 311(a)(8) of the CWA, refers to
removal of oil or hazardous substances
from the water and shorelines or the
taking of such other actions as may be
necessary ‘o minimize or mitigate
damage to the public health or welfare -
or to the environment. As defined by
section 101(23) of CERCLA, remove or
removal means the cleanup or removal
of released hazardous substances from
the environment: such actions as may be
necessary taken in the event of the
threat of release of hazardous
MEUNOVNT ATAT OGN 13.N8NY)
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substances into the environmen!; such
aclions as may be necessary to monitor,
assess, and evaluate the release or
threat of release of hazardous
substances; the disposal of removed
material; or the taking of such other
aclions as may be necessary to prevent,
minimize, or mitigate damage to the
public health or welfare or to the
environment, which may otherwise
result froin a release or threat of release.
The term includes, in addition, without
being limited to, security fencing or
other measures to limit access, provision
of alternative water supplies, temporary
evacuation and housing of threatened
individuals not otherwise provided for,
action taken under section 104(b) of
CERCLA. post-removal site coritrol,
where appropriate, and any emergency
assistance which may be provided
under the Disaster Relief Act of 1974.
For the purpose of the NCP, the term
also includes enforcement activities
related thereto.

Respond or response as defined by
section 101(25) of CERCLA, means
remove, removal, remedy, or remedial
action, including enforcement activities
related thereto.

SARA is the Superfund Amendments.
and Reauthorization Act of 1986. In
addition to certain free-standing
provisions of law. it includes
amendments to CERCLA, the Solid
Waste Disposal Act, and the Internal
Revenue Code. Among the free-standing
provisions of law is Title Il of SARA,
also known as the “Emergency Planning
and Community Right-to-Know Act of
1986" and Title IV of SARA, also known
as the *Radon Gas and Indoor Air
Quality Res=arch Act of 1986." Title V of
SARA amending the Internal Revenue
Code is also known as the “Superfund
Revenue Act of 1986.”

Sinkirg agents means those additives
applied to oil discharges to sink floating
pollutants below the water surface.

Site inspection (SI) means an on-site
investigation to determine whether there
is a release or potential release and the
nature of the associated throats. The
purpose is to 2ugment the data collected
in the preliminary assessment and to
generate, if necessary, sampling and
other field data to determine if further
action or investigati- 1 is appropriate.

Size classes of discharges refers to
the followirg size classes of oil
discharges which are provided as
guidance to the OSC and serve as the
criteria for the actions delineated in
subpart D. They are not meant to imply
associated degrees of hazard to public
health or welfare. nor are they a
measure of environmental injury. Any
oil discharge that poses a substantial

threat o public health or welfare or the
environmen! or results in significant
public concern shall be clagsified as a
major discharge regardless cf the
following quantitative measures:

{a) Minor discharge means a
discharge to the inland waters of less
than 1,000 gallons of oil or a discharge to
the coastal waters of less than 10,000
gallons of oil.

{b) Medium discharge means a
discharge of 1,000 to 10,000 gallons of oil
to the inland waters or a discharge of
10,000 to 100,000 gallons of oil to the
coastal waters.

(c) Major discharge means a discharge
of more than 10,000 gallons of oil to the
inland waters or more than 100,000
gallons of oil to the coastal waters.

Size classes of releases refers to the
following size classifications which are
provided as guidance to the OSC for
meeting pollution reporting requirements
in subpart B. The final determination of
the appropriate classification of a
release will be made by the OSC based
on consideration of the particular
release (e.g., size, location, impact, etc.):

(a) Minor release means a reiease of a
quantity of hazardous substance(s).
pollutant(s), or contaminant(s) that
poses minimal threat to public health or
welfare or the environment.

(b) Medium release means a release
not meeting the criteria for classification
as a minor or major release. :

{c) Major release means a relezse of
any quantity of hazardous substance(s).
pollutant(s), or contaminant(s} that
poses a substantial threat to public
health or welfare or the environment or
results in significant public concern.

Source control action is the
construction or installation and start-up
of those actions necessary to prevent
the continued release of hazardous
substances or pollutants or
contaminants (primarily from a source
on top of or within the ground, or in
buildings or other structures) into the
environment.

Saurce control mainter.. nce measures
are those measures intended to maintain
the effectiveness of source control
actions once such actions are operating
and functioning properly, such as the
maintenance of landfill caps and
leachate collection systems.

Specified ports and harbors means
these ports and harbor areas on inland
rivers, and land areas immediately
adjucent to those waters. where the
UJSCG acts as predesignated on-scene
coordinator. Precise locations are

determined by EPA/USCG regional

agreements and identified in federal
regional contingency plans.
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State meuns the several states of the
United States, the District of Columbia,
the Commonwealth of Puerto Rico.
Guam, American Samoa, the Virgin
Islands, the Commonweuith of Northern
Marianas, and any other territory or
possession over which the United States
has jurisdiction. For purposes of the
NCP., the term includes Indian iribes as
defined in the NCP excep! where
specifically noted. Section 126 of
. CERCLA pvrovides that the governing
body of an Indian tribe shall be afforded
substantially the same treatment as a
siate with respect to certain provisions
of CERCLA. Section 300.515(b) of the
NCP describes the requirements
pertaining to Indian tribes that wish to .
be treated as states.

Superfund Memorandum of
Agreement (SMOA) means a
nonbinding, written document executed
by an EPA Regicnal Administrator and
the head of a state agency that may
establish the nature and extent of EPA
and state interaction during the removal,
pre-remedial, remedial, and/or
. enforcement response process. The
SMOA is not a site-specific document
although attachments may address
specific sites. The SMOA generally
defines the role and responsibilities of
both the lead and the support agencies.

Superfund state contract is a joint,
legally binding agreement between EPA
and a state to obtain the necessary
assurances before a federal-lead
remedial action can begin at a site. In
tha case of a political subdivision-lead
remedial response, a three-party
Superfund state contract among EPA,
the state, and political subdivision
thereof, ia required before a political
subdivision takes the lead for any phase
of remedial response to ensure state °
invelvement pursuant to section 121(f)(1)
of CERCLA. The Superiund state
contract may ke amended to provide the
state’s CERCLA section 104 assurances
before a political subdivision can take
the lead for remedial action.

Suuport agency means the agency or
agencies that provide the support
agency coordinator to furnish necessary
data to the lead agency, review
response data and documents, and
provide other assistance as requested by
the OSC or RPM. EPA, the USCG,
another federal agency. or a state may
be support agencies for a response,
action if operating pursnant to a <
contract executed under section '
104(d)(1) of CERCLA or designated
pursuant to a Superfund Memorandum
of Agreement entered into pursuant to
subpart F of the NCP or other
agreement. The support agency may z2lso
concur on decision documents.
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Support agency coordinator (SAC)
means the official designated by the
support agency, as appropriate, to
interact and coordinate with the lead
agency in response actions under
subpart E of this part.

Surface collecting agents means those
chemical agents that form a surface film
to control the layer thickness of oil.

Threat of discharge or release, see
definitions for discharge and release.

Threat of release, see definition for
release. ' '

Treatment technology means any unit
operation or series of unit operations  ~
that alters the composition of a
hazardous substance or pollutant or
contaminant through chemical,
biological, or physical means so as to

- reduce toxicity, mobility, or volume of

the contaminated materials being
treated. Treaiment technologies are an
alternative to land disposal of
hazardous wastes without treatment.

Trustee means an official of a federal
natural resources management agency
designated in subpart G of the NCP or a
designated state official or Indian tribe
who may pursue claims for damages
under section 107(f) of CERCLA.

United States when used in relation to
section 311(a)(5) of the CWA, means the
states, the District of Columbia, the
Commonwealth of Puerto Rico, the
Northern Mariana Islands, Guam,
American Samoa, the United States
Virgin Islands, and the Pacific Island
Governments. United States, when used
in relation to section 101(27) of CERCLA,
includes the several states of the United
States, the District of Columbia, the
Commonwealth of Puerto Rico, Guarn,
American Samoa, the United States
Virgin Islands, the Commonwealth of
the Northern Marianas, and any other
territory or possession over which the
United States has jurisdiction.

Vessel as defined by section 101(28)

of CERCLA, means every description of

watercraft or other artificial contrivance
used, or capable of being used, cs a
means of transportation on water: and,
as defined by sec''»n 311(a)(3) of the
CWA. means every description of
wa'ercraft or other artificial contrivance
used, or capable of being used, as a
means of transportation on water other
than a public vessel.

Volunteer means any individual
accepted to perform services by the lead
agency which has authority to accept
volunteer services (examples: See 16
U.S.C. 742f(c)). A volunteer is subject to
the provisions of ifie authorizing statute
and the NCP.

§300.6 Use of number and gender.

Az used in this regulation, words in
the singular also include the plural and
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words in the masculine gender also
include the feminine and vice versa, as
the case may requiie.

§300.7 Computation of time.

In computing any period of time
prescribed or allowed in these rules of
practice, except as otherwise provided.
the day of the event from which the
designated period begins to run shall not
be included. Saturdays, Sundays, and
federal legal holidays shall be included.
When a stated time expires on a
Saturday, Sunday, or legal holiday, the
stated time period shall be extended to
include the next business day.

Subpart B—Responsibility and
Organization for Response

§300.100 Duties of President delegated to
federal agencies.

In Executive Order-11735 and
Executive Order 12580, the President
delegated certain functions and
responsibilities vested in him by the
CWA and CERCLA, respectively.

§ 300.105 General organization concepts.

(a) Federal agencies should:

{1) Plan for emergencies and develop
procedures for addressing oil discharges
and releases of hazardous substances,
pollutants, or contaminants;

(2) Coordinate their planning,
preparedness, and response activities
with one another; .

{3) Coordinate their planning,
preparedness. and response activities
with affected states and local ‘
governments and private entities; and

{4) Make available those facilities or
resources that may be useful ip a
response situation, consistent with
agency authorities and capabilities.

{b) Three fundamental kinds of
activities are performed pursuant to the
NCP:

(1) Preparedness planning and
coordination for response to a discharge
of oil or release of a hazardous
substance, pollutant, or contaminant;

(j) Notification and communications;
an

(3) Response operations at the scene
of a discharge or release.

{c) The organizational elements
created to perform these activities are:

(1) The National Response Team
{NRT), responsible for national response
and preparedness pianning, for
coordinatling regional planning, and for
providing policy guidance and support
to the Regional Response Teams. NRT
membership consists of representatives
from the agencies specified in § 300.175.

(2) Regional Response Teams (RRTs),
responsible for regional planning and
preparedness activities before response
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actions, and for providing advice and
support to the on-scene coordinator
(OSC) or remedial project manager
{RPM) when activated during a
response. RRT membership consists of
designated representatives from each
federal agency participating in the NRT -

together with state and (as agreed upaon
by the states) lccal government
representatives, '

(3) The OSC and the RPM, primarily

~ responsible for direcling response

efforts and coordinating all other efforts
at the scene of a discharge or relcase.

The other responsibilities of OSCs and
RPMs are described in § 300.135.
{d)(1) The orgarizational concepts of
- the national response system are
depicted in the following Figure 1:

BILLING CODE 6560-50-M
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§ 300.110 National Response Team.

National planning and coordination is
accomplished through the National
Response Team (NRT).

(a) The NRT consists of
representatives from the agencies
named in § 300.175. Each agency shall
designate a member to the team and
sufficient alternates to ensure
representation, as agency resources
permit. The NRT will consider requests
for membership on the NRT from other
agencies. Other agencies may request
membership by forwarding such
requests to the chair of the NRT.

(b) The chair of the NRT shall be the
representative of EPA and the vice chair
shall be the representative of the USCG,
with the exception of periods of ’
activation because of response action.
During activation, the chair shall be the
member agency providing the OSC/
RPM. The vice chair shall maintain
records of NRT activities along with
national, regional, and OSC plans for
response actions.

- (¢} While the NRT desires to achieve a
consensus on all matters brought before
it, certain matters may prove
unresolvable by this means. In such
cases, each agency serving as a _
participating agency on the NRT may be
accorded one vote in NRT proceedings.

(d) The NRT may establish such
bylaws and committees as it deems
appropriate to further the purposes for
which it is established.

(e) The NRT shall evaluate methods of -

responding to discharges or releases,:
shall recommend any changes needed in
the response organization, and may
recommend revisions to the NCP.

(f) The NRT shall provide policy and
program direction to the RRTs.

{g) The NRT may consider and make
recommendations to appropriate.
agencies on the training, equipping, and
protection of response teams and
necessary research, development, -
demonstration, and evaluation to
improve response capabilities.

(h) Direct planning and preparedness
responsibilities of the NRT include:

(1) Maintaining national preparedness
to respond to a major discharge of oil or
release of a hazardous substance,
pollutant, or contaminant that is beyond
regional capabilities;

(2) Publishing guidance documents for
preparation and implementation of
SARA Title Il local emergency response
plans;

(3) Monitoring incoming reports from
all RRTs and activating for a response
action, when necessary;

" (4) Coordinaling a national program to
assist member agencies in preparedness
planning and response. and enhancing

S-041999 °  0162(0%, J7-MAR-90-14:05:13)

coordination of member agency
preparedness programs;

(5) Developing procedures to ensure
the coordinalion of federal, state, and
local governments, and private response
to oil discharges and releases of
hazardous substances, pollutants, or
contaminants;

(6) Monitoring response-related
research and development, testing, and
evaluation activities of NRT agencies to
enhance coordination and avoid
duplication of effort;

(7) Developing recommendations for
response training and for enhancing the
coordination of available resources
among agencies with training
responsihilities under the NCP; and

{8) Reviewing regional responses to oil
discharges and hazardous substance,
pollutant, or contaminant releases,
including an evaluation of equipment

" readiness and coordination among

responsible public agencies and private
organizations.
{i) The NRT will consider matters

" referred to it for advice or resolution by

an RRT. :

(i) The NRT should be activated as an
emergency response team:

(1) When an oil discharge or
hazardous substance release: .

(i) Exceeds the response capability of
the region in which it occurs;

{ii) Transects regional boundaries; or

(iii) Involves a significant threat to
public health or welfare or the
environment, substantial amounts of
property, or substantial threats to
natural resources; or

(2} If requested by any NRT member.

(k) When activated for a response
action, the NRT shall meet at the call of
the chair and may:

(1) Monitor and evaluate reports from
the OSC/RPM and recommend to the
OSC/RPM, through the RRT, actions to
combat the discharge or release;

(2) Request other federal, state, and
local governments, or private agencies,
to provide resources under their existing
authorities to combat a discharge or
release, or to monitor response
operations; and

(3) Coordinate the supply of
equipment, personnel, or technical
advice to the affected region from other
regions or districts.

§300.115 Regional Response Teams.

(a) Regional planning and
coordination of preparedness and
response actions is accomplished
through the RRT. The RRT agency
membership parallels that of the NRT,
as described in § 300.110, but also
includes state and local representation.
The RRT provides the appropriate
regicnial mechanism for development

and coordination of preparedness
activities before a response action is
taken and for coordination of assistance
and advice to the OSC/RPM during such
response actions.

(b) The two principal components of
the RRT mechanism are a standing
team, which consists of designated
representalives from each participating
federal agency, state governments, and
local governments (as agreed upon by
the states); and incident-specific teams
formed from the standing team when the
RRT is activated for a response. On
incident-specific teams, participation by
the RRT member agencies will relate to
the technical nature of the incident and
its geographic location.

(1) The standing team's jurisdiction
corresponds to the standard federal
regions, excep! for Alaska, Oceania in
the Pacific, and the Caribbean area,
each of which has a separate standing

- RRT. The role of the standing RRT

includes communications systems and
procedures, planning, coordination,
training, evaluation, preparedness, and
related matters on a regionwide basis.
(2) The role of the incident-specific
team is determined by the operational
requirements of the response to a
specific discharge or release.
Appropriate levels of activation and/or
notification of the incident-specific RRT,
including participation by state and

. local governments, shall be determined

by the designated RRT chair for the
incident, based on the Regional
Contingency Plan (RCP). The incident-
specific RRT supports the designated
OSC/RPM. The designated OSC/RPM
directs response efforts and coordinates

‘all other efforts at the scene of a

discharge or release.

(c) The representatives of EPA and
the USCG shall act as co-chairs of RRTs
except when the RRT is activated.
When the RRT is activated for response
actions, the chair shall be the member
agency providing the OSC/RPM.

(d) Each participating agency should
designate one member and at least one
alternate member to the RRT. Agencies
whose regional subdivisions do not
correspond to the standard federal
regions may designate additional
representatives to the standing RRT to
ensure appropriate coverage of the
standard federal region. Participating
states may also designate one member
and at least one alternate member to the
RRT. Indian tribal governments may
arrange for representation with the RRT
appropriate to their geographical
location. All agencies and states may
also provide additional representatives
as observers to meetings of the RRT,
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(e) RRT members should designate
representatives and alternates from
their agencies as resource personnel for
RRT activities, including RRT work

" planning, and membership on incident-

specific teams in support of the OSCs/
RPMs.

(f) Federal RRT members or their
representatives should provide OSCs/
RPMs with assistance from their
respective federal agencies
commensurate with agency
resporsibilities, resources, and
capabilities within the region. During a
response action, the members of the
RRT should scek to make available the
resources of their agencies to the OSC/
RPM as specified in the RCP and OSC
contingency plan.

{g) RRT members should designate
appropriately qualified representatives -
from their agencies to work with OSCs
in developing and méaintaining OSC
- contingency plans, described in

§ 300.210, that provide for use of agency

resources in responding tc discharges
and releases.

(h) Affected states are encouraged to
participate actively in all RRT activities.
Each state governor is requested to
assign an office or agency to represent
the state on the appropriate RRT; to
designate representatives to work with
the RRT and OSCs in developing RCPs
and OSC contingency plans; to plan for,
make available, and coordinate state
resources; and to serve as the contact
point for coordination of response with
local government agencies, whether or
not represented on the RRT. Thea state's
RRT representative should keep the
State Emergency Response Commission
(SERC), described in § 300.205{c),
apprised of RRT activities and
coordinate RRT activities with the
SERC. Local governments and Indian
tribes are invited to participate in
activities on the appropriate RRT as
provided by state law or as arranged by
the state’s represecntative.

(i) The standing RRT shall recommend
changes in the regional response
organization as needed. revise the RCP
as needed. evaluate the preparedness of
the parlicipating agencies and the
effectiveness of OSC contingency plans
for the federal response to discharges
and releases, and provide technical
assistance for preparedness to the
responsc community. The RRT should:

{1) Review and comment, to the extent
practicable, on local emergency
response plans or other issues related to
the preparation, implementation, or
.exercise of such plans upon request of a
local emergency planning committee;

{2) Evaluate regional and local
responses 1o discharges or releases on a
continuing basis, considering available
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legal remedies, equipment readiness, -
and coordination among responsible
public agencies and private
organizalions, and recommend
improvements;

(3) Recommend revisions of the NCP
to the NRT, based on observations of
response operations;

{4) Review OSC actions to ensure that
RCPs and OSC contingency plans are
effective;

{5) Encourage the state and local
response community to improve its
preparedness for response;

(6) Conduct advance planning for use
of dispersants, surface collection agents,
burning agents, biological additives, or
other chemical agents in accordance
with subpart | of this part:

{7) Be prepareii to provide response
resources to major discharges or
releases outside the region;

(8) Conduct or participate in training
and exercises as necessary to encourage
preparedness activities of the response
community within the region:

(9) Meet at least semiannually to
review response aclions carried out
during the preceding period and
consider changes in RCPs and OSC
contingency plans; and

{10) Provide letter reports on RRT
activities to the NRT twice a year. no
later than January 31 and July 31. Ata
minimum, reports should summarize
recent activilies, organizational changes,
operational concerns, and efforts to
improve state and local coordination.

(j)(1) The RRT may be activated by
the chair as an incident-specific
response team when a discharge or
release: ' :

(i) Exceeds the response capability

“available to the OSC/RPM in the place

where it occurs: .
{ii) Transects state boundaries; or
(iii} May pose a substantial threat to
the public health or welfare or the
environment, or to regionally significant
amounts of property. RCPs shall specify
detailed criteria for activation of RRTs.
(2) The RRT will be activated during
any discharge or release upon a request
from the OSC/RPM, or from any RRT
representative, to the chair of the RRT.
Requests for RRT activation shall later
be confirmed in writing. Each
representative, or an appropriate
alternate, should be notified
immediately when the RRT is activated.
(3) During prolonged removal or
remedial action, the RRT may not need
to be activaled or may need to be
activated only in a limited sense, or may
need to have available only those
member agencies of the RRT who are
directly affected or who can provide
direc! response assistance.

(4) When the RRT is activated for a
discharge or release, agency
representatives shall meet at the cail of
the chair and may:

(i) Monitor and evaluate reports from
the OSC/RPM, advise the OSC/RPM on
the duration and exient of response, and
recommend to the OSC/RPM specific
actions to respond to the discharge or
release;

(ii) Request other federal, state, or
local governments, or private agencies,
to provide resources under their existing
authorities to respond to a discharge or
release or lo inonitor response
operations;

(iii) Help the OSC/RPM prepare
information releases for the public and
for communication with the NRT;

(iv) If the circumstances warrant,
make recommendations to the regional
or district head of the agency providing
the OSC/RPM that a different OSC/
RPM should be designated; and

(v) Submit pollution reports to the
NRC as significant developments occur.

{5) At the regional level, a Regional
Response Center (RRC) may provide
facilities and personnel for
communications, information storage,
and other requirements for coordinating
response. The location of each RRC
should be provided in the RCP.

"(6) When the RRT is activated.
affected states may participate in all
RRT deliberations. State government
representatives participating in the RRT
have the same status as any federal
member of the RRT. :

(7) The RRT can be deactivated when
the incident-specific RRT chair :
determines that the OSC/RPM no longer
requires RRT assistance.

(8) Notification of the RRT may be
appropriate when full activation is not
necessary, with systematic
communication of pollution reports or
other means to keep RRT members
informed as to actions cf potential
concern to a particular agency, or to
assist in later RRT evaluation of
regionwide response effectiveness.

(k) Whenever there is insufficient
national policy guidance on a matter
before the RRT, a technical matter
requiring solution, or a question
concerning interpretation of the NCP, or
there is a disagreement on discretionary
actions among RRT members that
cannot be resolved at the regional level,
it may be referred to the NRT, described
in § 300.110, for advice.

§ 300.120 On-scene coordinators and
remedial project managers: general
responsibilities.

(a) The OSC/RPM directs response
efforts and coordinates all other efforts
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at the scene of a discharge or release.
As part of the planning and
preparedness for response, OSCs shall
be predesignated by the regional or
district head of the lead agency. EPA
and the USCG shall predesignate OSCs
for all areas in each region, except as
provided in paragraphs (b) and (c) of
this section. RPMs shall be assigned by -
the lead agency to manage remedial or
other response actions at NPL sites,
except as provided in paragraphs (b)
and (c) of this section.

(1) The USCG shall provide OSCs {cr
oil discharges, including discharges from
facilities and vessels under the
jurisdiction of another federal agency.
within or threatening the coastal zone.
The USCG shall also provide OSCs for
the removal of releases of hazardous

substances, pollutants, or contaminants

into or threatening the coastal zone,
except as provided in paragraph {b) of
this section. The USCG shall not provide
predesignated OSCs for discharges or
.releases from hazardous waste
management facilities or in similarly
chronic incidents. The USCG shall
provide an initial response to discharges
or releases from hazardous waste
management facilities within the coastal
zone in accordance with DOT/EPA
Instrument of Redelegation (May 27,
1988) except as provided by paragraph
{b) of this section. The USCG OSC shall
contact the cognizant RPM as soon as it
. is evident that a removal may require a
follow-up remedial action. to ensure that
the required planning can be initiated
" and an orderly transition to an EPA or
state lead can occur.

{2) EPA shall provide OSCs for
- discharges or releases into or
threatening the inland zone and shall
provide RPMs for federally funded
remedial actions, except in the case of
state-lead federally funded response
and as provided in paragraph (b) of this
section. EPA will also assume all
remedial actions at NPL sites in the
" coastal zone, even where removals are
initiated by the USCG., except as
provided in paragraph (b} of this section.

{b) For rele:ses of hazardous
substances, pollutants, or contaminants.
when the release is on, or the sole
source of the release is from, any facility
or vessel, including vessels bareboat-
chartered and operated, under the

jurisdiction, custody. or control of DOD.

DOE, or other federal agency:

{1) In the case of DOD or DOE, DOD
or DOE shall provide OSCs/RPMs
responsible for taking all response
actions; and

{2} In the case of a federal agency
other than EPA, DOD, or DOE, such
agency shall provide OSCs for all
removal actions that are not
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emergencies and shall provide RPMs for
all remedial actions.

{c) DOD will be the rermoval response
authority with respect to incidents
involving DOD military weapons and
munitions or weapons and munitions
under the jurisdiction, custody, or

" control of DOD.

(d) The OSC is responsible for
developing any OSC contingency plans
for the federal response in the area of
the OSC's responsibility. The planning
shall, as appropriate, be accomplished
in cooperation with the RRT, described
in § 300.115, and designated state and
local representatives. The OSC
coordinates, directs, and reviews the
work of other agencies, resnonsible
parties, and contractors to assure
compliance with the NCP, decision
document, consent decree,
administrative order, and, lead agency-
approved plans applicable to the
response. :

(e} The RPM is the prime contact for
remedial or other response actions being
taken (or needed) a! sites on the
proposed or promulgated NPL, and for
sites not on the NPL but under the
jurisdiction, custody. or control of a
federal agency. The RPM's
responsibilities include:

(1} Fund-firanced response: The RPM
coordinates, directs, and reviews the
work of EPA, states and local
governments, the U.S. Army Corps of
Engineers, and all other agencies and
contractors to assure compliance with
the NCP. Based upon the reports of

- these parties, the RPM recommends

action for decisions by lead-agency

-officials. The RPM's period of

responsibility begins prior to initiation
of the remedial investigation/feasibility

study (RI/FS), described in § 300.430, .

and continues through design, remedial
action, deletion of the site from the NPL,
and the CERCLA cost recovery activity.
When a removal and remedial action
occur at the same site, the OSC and
RPM should coordinate to ensure an
orderly transition of responsibility.

(2) Federal-lead non-Fund-financed
response: The RPM coordinates. directs,
and reviews the work of other agencies,
responsible parties, and contractors to
assure compliance with the NCP. ROD,
consent decree, administrative order,
and lead agency-approved plans
applicable to the responge. Based upon
the reports of these parties, the RPM
shall recommend action for decisions by
lead agency officials. The RPM's period
of responsibility begins prior to
initiation of the RI/FS. described in
§ 300.430, and continues through design
and remedial action and the CERCLA
coslt recovery aclivily. The OSC and
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RPM shall ensure orderly transition of
responsibilities from one to the other.

(3) The RPM shall participate in all
decision-making processes necessary to
ensure compliance witi the NCP,
including, as appropriate, agreements
between EPA or other federal agencies
and the state. The RPM may also review
responses where EPA has preauthorized
a person to file a claim for
reimbursement to determine that the
response was consistent with the terms
of such preauthorization in cases where
claims are filed for reimbursement.

{f)(1) Where a support agency has
been identifivd through a cooperative
agreement, SMOA, or other agreement,
that agency riay designate a support
agency coordinator (SAC) to provide
assistance, as requested, by the OSC/
RPM, The SAC is the prime .
representative of the support agency for
response actions.

(2) The SAC's responsibilities may
include:

(i) Providing and reviewing data and
documents as requested by the OSC/

. RPM during the planning, design, and

cle:nup activities of the response action;
an

(ii} Providing other assistance as
requested. - :

(g){(1) The lead agency should provide
appropriate training for its OSCs, RPMs,
and other response personnel to carry
out their responsibilities under the NCP.

(2) OSCs/RPMs should ensure that
persons designated to act as their on-
scene representatives are adequately
trained and prepared to curry out
actions under the NCP, to the extent
practicable.

§300.125 Notification and
communications.

{a) The National Response Center
(NRC), located at USCG Headquarters,
is the national communications center,
continuously manned for handling
activities related to response actions.
The NRC acts as the single point of
contact for all pollution incident
reporting, and as the NRT
communications center. Notice of
discharges must be made telephonically
through a toll free number or a special
local number (Telecommunication
Device for the Deaf (TDD) and collect
calls accepted). (Notification details
appear in-§§ 300.300 and 300.405.) The
NRC receives and immediately relays
telephone notices of discharges or
releases to the appropriate
predesignated federal OSC. The
telephone report is distributed to any
interested NRT member agency or
federal entity that has established a
written agreement or understanding
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with the NRC. The NRC evaluates
incoming information and immediately
advises FEMA of a potential major
disaster or evacuation situation,

(b} The Commandant, USCG, in
conjunction with other NRT agencies,
shell provide the necessary L.2rsonnel,
communications, plotting facilities, and
equipment for the NRC.

(c) Notice of an oil discharge or
release of a hazardous substance in an-
amount equal to or grealer than the
reportable quantity must be made
immediately in accordance with 33 CFR
part 153, subpart B, and 40 CFR part 302,
respectively. Notification shall be made
to the NRC Duty Officer,-HQ USCG,
Washington, DC, telephone (800) 424-
8802 or (202) 267-2675. All notices of
discharges or releases received at the
NRC will be relayed immediately by
telephone 1 the OSC.

'Y

§300.130 Determinations to initiate
response and special conditions.

(a) In accordance with CWA and
CERCLA, the Administrator of EPA or
the Secretary of the Department in
which the USCG is operating. as
appropriate, is authorized to act for the
United States to take response measures
deemed necessary to protect the public
health or welfare or environment from
discharges of oil or releases of
hazardous substances, pollutants, or
contaminants except with respect to
such releases on or from vessels or
facilities under the jurisdiction, custody,
or control of other federal agencies.

{b) The Administrator of EPA. or the
Secretary of the Department in which
the USCG is operating, as appropriate, is
authorized to initiate appropriate
response aclivities when the

- Administrator or Secretary determines
that:

(1) Any oil is discharged from any
vessel or offshore or onshore facility
into or upon the navigable waters of the
United States, adjoining shorelines, or
into or upon the waters of the
contiguous zone, or in connection with
activities under the Outer Continental
Shelf Lands Act or the Deepwater Port
Act of 1974. or which may affect natural
resources belonging to, appertaining to.
or under exclusive management
authority of the United States:

(2} Any hazardous substance is
released or there is a threat of such a
release into the environment, or there is
a release or threat of release into the
environment of any pollutant or
contaminant which may present an
imminent and substantial danger to the
public health or welfare; or

(3) A marine disaster in or upon the
navigable waters of the Uniled States
has created a substantial threat of a
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pollution hazard to the public hesith or
welfure because of a discharge or
release. or an imminent discharge or
releasc, from a vessel of large quantities
of oil or hazardous substances
designated pursuant to section
311(b)(2)(A) of the CWA,

(c) Whenever there is such a marine
disaster, the Administrator of EPA or
Secretary of the Department in which
the USCG is operating may:

(1) Coordinate and direc! all public
ang private efforts te abate the threat:
an

{2) Summarily remove and, if
necessary, destroy the vessel by
whatever means are available without

_regard to any provisions of law

governing the employment of personnel

“or the expenditure of appropriated

funds.

(d) In addition to any actions taken by
a state or local government, the
Administrator of EPA or the Secretary of
the Department in which the USCG is
operating may request the U.S. Attorney
General to secure the relief necessary to
abate a threat if the Administrator or
Secretary determines:

(1) That there is an imminent and
substantial threat to the public health or
welfare or the environment because of
discharge of cil from any offshore or
onshore facility into or upon the
navigable waters of the United States:
or

(2] That there may be an imminent
and substantial endangerment to the
public health or welfare or the
environment because of a release of a
hazardous substance from a facility.

(e) Response actions to remove
discharges originating from operations
conducted subject to the Outer
Continental Shelf Lands Act shall be in
accordance with the NCP.

{f) Where appropriate, when a
discharge or release involves
radioactive materials, the lead or
support federal agency shall act
consistent with the notificationand
assistance procedures described in the
appropriate Federal Radiological Plan.
For the purpose of the NCP, the Federal
Radiological Emergency Response Plan
(FRERP) (50 FR 46542, November 8, 1985)
is the appropriate plan.

(g) Removal actions involving nuclear
weapons should be conducted in
accordance with the joint Department of
Defense, Department of Energy. and

“Federal Emergency Management

Agency Agreement for Response to
Nuclear Incidents and Nuclear Weapons
Significant Incidents (January 8, 1981).
(h) If the situation is beyond the
capability of state and local
governments and the statutory authority
of federal agencies, the President may.

under the Disaster Reliefl A<t of 1974, act
upon a request by the governor and
declare e major disaster or emergency
and appoint a Federal Coordinating
Officer {(FCO) to coordinate all federal -
disaster assistance &ctivities. In such
cases. the OSC/RPM would continue to
carry out OSC/RPM responsibilities
under the NCP, but would coordinate
those activities with the FCO to ensure
consistency with other federal disaster
assistance activities.

§ 300.135 Reaponse operations.

(2) The OSC/RPM, consistent with
§§ 300.120 and 300.125. shall direct
response efforts and coordinate all other
efforts at the scene of a discharge or
relcase. As part of the planning and
preparation for response, the OSCs/
RPMs shall be predesignated by the
regional or district head of the lead
agency.

(b) The first federal official affiliated
with an NRT member agency to arrive at
the scene of a discharge or release
should coordinate activities under the
NCP and is authorized to initiate, in
consultation with the OSC, any
necessary actions normaily carried out
by the OSC until the arrival of the
predesignated OSC. This official may
initiate federal Fund-financed actions
only as authorized by the OSC or, if the
OSC is unavailable, the authorized
representative of the lead agency.

{c) The OSC/RPM shall, to the extent
practicable, collect pertinent facts about
the discharge or release, such as its
source and cause; the identification of
potentially responsible parties; the
nature, amount, and location of
discharged or released materials; the
probable direction and time of travel of
discharged or released materials; the
pathways to human and environmental
exposure; the potential impact on human
health, welfare, and safety and the
environment; the potential impact on
natural resources and property which
may be affected:; priorities for protecting
human health and welfare and the
environment; and appropriate cost
documentation.

(d) The OSC's/RPM's efforts shall be
coordinated with other appropriate
federal, state, local, and private
response agencies. OSCs/RPMs may
designate capable persons from federal,
state. or local agencies to act as their
on-scene representatives. State and
local governments. however, are not
authorized to take actions under
subparts D and E of the NCP thst
involve expenditures of CWA seclion
311(k) or CERCLA funds unless an
appropriate contract or cooperative
agrecmen! has been established.
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. (&) The OSC/RPM should consult
regularly with the RRT in carrying out
the NCP and keep the RRT informed of

activities under the NCP.

{f) The OSC/RPM shall advise the
support agency as promptly as possible
of reported releanes.

(8) The OSC/KPM shall immediately
notity FEMA of situations potentially
requiring evacuation, temporary
housing, or permanent relocation. In
addition, the OSC/RPM shall evaluale
incoming information and immediately
advise FEMA of potential major disaster
situations.

(h) In {i:0se instances where a
possible public health emergency exists,
the OSC/RPM should notify the HHS
representative to the RR'T. Throughout
response actions, the CSG/RPM may
call upon the HHS representative for
assistance in determining public health
threats and call upon the Occupational
Safety and Health Administration
{OSHA) and HHS for advice on worker
health and safety problems.

(i) All federal ageacies should plan for
emergencies and develop procedures for
dealing with oil discharges and releases
of hazardous substances, pollutants. or
contaminants from vessels and facilities
under their jurisdiction. All federal
agencies, therefore, are responsible for
designating the office that coordinates
response to such incidents in
accordance with the NCP and applicable
federal regulations and guidelines.

(j) The OSC/RPM shall promptly
notify the trustees for natural resources
of discharges or releases that are
injuring or may injure natural resources
under their jurisdiction. The OSC or
RPM shall seek to coordinate all
response activities with the natural
resource {rustees.

(k) Where the OSC/RPM becomes
aware that a discharge or release may
adversely affect any endangered or
threatened species, or result in
destruction or adverse modification of
the habitat of such specics, the OSC/
RPM should consult with the DOI or
DOC (NOAA).

(1§ The OSC/RPM is responsible for
- addressing worker health and safety
. concerns at a response scene. in
accordance with § 300.150.

(m) The OSC shall submit pollution
reports to the RRT and other
appropriate agencies as significant
developments occur during response
actions, through communications

networks or procedures agreed ‘o by the

RRT and covered in the RCP.

(n) OSCs/RPMs should ensure that al}
appropriate public and private interests
are kept informed and that their
conzerns are considered throughout a
response, to the extent-practicable.
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consistent with the requirements of
§ 300.155 of this part,

§ 300.140 Muiti-regional responses.

(u) I a discharge or release moves
from the area covered by one RCP or
OSC contingency plan into another arca,
the authority for response actions
should likewise shift. I a discharge or
releasc affects areas covered by two or
more RCPs, the response mechanisms of
both may be activated. In this case,
response actions of all regions
concerned shall be fully coordinated as
detailed in the RCPs.

(b} There shall be only one OSC and/
or RPM at any time during the course of
a respouse operation. Should a
discharge or release affect two or more
arcas, EPA, the USCG. DOD, DOE, ox
other iead agency, as appropriate, shall
give prime consideration to the area
vulnerable to the greatast threat, in
determining which agency shofld
provide the OSC and/or RPM. The RRT
shall designate the OSC and/or RPM if
the RRT member agencies who have
response autherity within the affected
areas are unable o agree on the
designation. The NRT shall designate
the OSC and/or RPM if members of one
RRT or two adjacent RRTs are unable to
agree on the Jesignation.

(c} Where the USCG has initially
provided the OSC for response to a
release from hazardous waste
management facilities located in the
coastal zone, responsibility for response
action shall shift to EPA or another

" federal agency, as appropriate.

§300.145 Special teams and other
assistance available to OSCs/RPMs.

(a) Strike Teams, collectively known
as the National Strike Force (NSF). are
established by the USCG on the Pacific
coast and Gulf coast {covering the
Atlantic and Gulf coast regions), to
provide assistance to the OSC/RPM.

(1) Strike Teams can provide
communications support, advice, and
assistance for oil and hazardous
substances removal. These teams also
have knowledge of shipboard damage
control, are equipped with specialized
containment and removal equipment,
and have rapid transportation available.
When possible, the Strike Teams will
provide training for emergency task
forces to support OSCs/RPMs and assist
in the development of RCPs and OSC
contingency plans.

(2) The OSC/RPM may reques!
assistance from the St. ke Teams.
Requests for a team may be made
directly to the Commanding Officer of
the appropriate team, the USCG member
of the RRT, the appropriate USCG Area

Commander, or the Commandant of the
USCG through the NRC.

{b) Each USCG OSC manages
emergency task forces trained to
evaluale, monitor, and supervise
pellution responses. Additionally. they
have limited “initial aid” response
capability to deploy equipment prior to
the arrival of a cleanup contractor or
other response personnel.

(c}{1) The Environmental Response
Team (ERT) i3 established by EPA in
accordance with its disaster and

~ eme:gency respunsibilities. The ERT hzs

experlis: in treatment technolcsy.
biolugy, chemistry, hydrology. geciogy.
and engineering.

(2) The ERT can provide access to
special decontamination equipment for
chemical releases and advice to the
OSC/RPM in hazard evaluation; risk
agsessment; multimedia sampling and
analysis program; on-site safety,
including development and
implementation plans; cleanup
techniques and priorities: water supply
decontamination and protection:
application of dispersants:
environmental assessment: degree of
cleanup required: and disposal of
contaminated material.

(3) The ERT also provides both

- introductory and intermediate level

training courses to prepare response
personnel.

{4) OSC/RPM or RRT requasts for
ERT support shouid be made to the EPA
representative on the RRT; EPA
Headquarters, Director, Emergency
Response Division; or the appropriate
EPA regional emergency coordinator.

(d) Scientific support coordinators
{SSCs} are available. at the request of
0SCs/RPMs, to assist with actual or
potential responses to discharges of oil
or releases of hazardous substances,
pollutants, or contaminants. The SSC
will also provide scieatific support for
the development of RCPs and OSC
contingency plans. Generally, SSCs are
provided by NOAA in coasta! and
marine areas, and by EPA in iniand
regions. In the case of NOAA, SSCs may
be supported in the field by a team
providing, as necessary, expertise in
chemistry, trajectory modeling. natural
resources at risk, and data management.

(1) During a response, the SSC serves
under the direction of the OSC/RPM
and is responsible for providing
scientific support for operational
decisions and for coordinating on-scene
scientific activity. Depending on the
nature of the incident, the SSC can be
expected to provide certain specialized
scientific skills and to work with
governmental agencies. universities:
community representatives, and
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industry to compile information that
would assist the OSC/RPM in assessing
the hazards and potential effects of
discharges and releases and in
developing response strategies.

(2) If requested by the OSC/RPM. the
SSC will seive as the principal liaison
fo: scientific information and wit
facilitate communications to and from
the scientific community on response
issues, The SSC. in this role, will strive
for a consensus on scientific issues
surrounding the response but will also
ensure that any ciffering opinions within
the community are communicated to the
OSC/RPM.

13) The SSC will assist the: OSC/RPM
in responding to requests for assistance
from state and federal agencies
regarding scientific studies and
environmental assessments. Details on
access ta scientilic support shall be
included in the RCPs.

(e) For marine salvage opelations,
QSCs/RFPMs with responsibility for
monitoring. e'*xiuating, or supervising
these activities should request technical
assistancs from DOD, the Strike Teams.
or commercial salvors as necessary to
ensure that proper actions are taken.
Marine salvage operations generally fall
into five categories: Afloat salvage:
offshore salvage; river and harbor
clearance; cargo salvage: and rescue
towing. Each category requires different
knowledge and specialized types of
equipment. The complexity of such
operations may be further compounded
by iocal environmental and geographic
conditions. The nature of marine salvage
and the conditions under which it occurs
combine to make such operations
imprecise, difficult, hazardous, and
expensive. Thus, responsible parties or
other persons attempting to perform
such operations without adequate
knowledge, equipment, and experience
could aggravate, rather than relieve, the
situation.

(f) Radiological Assistance Teams
(RATs) have been established by EPA’s
Office of Radiation Programs (ORP) to
provide response and support for
incidents or sites containing radiological
hazards. Expertise is available in
radiation monitoring, radionuclide
analysis, radiation health physics, and
risk assessment. Radiological
Assistance Teams can provide on-site
support including mobile monitoring
laboratories for field analyses of
samples and fixed laboratories for
radiochemical sampling and analyses.
Requests for support may be made 24
hours a day to the Radiological
Response Coordinator in the EPA Office
of Radiation Programs. Assistance is
also available from the Department of
Energy and other federal agencics.
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18) The USCG Public Information
Assist Team (PIAT) is available to assist
GSCs/RPMs and regional or district
offices to mee! the demands for public
information and participation. Its use is
ancouraged any time the OSC/RPM
requires outside public alfairs support.
Requesis for the PIAT may be made
through the NRC.

§300.150 Worker health and safety.

(1) Response actions under the NCP
will comply with the provisions for
rexonse action worker safely and
health in 29 CFR 1910.120.

{b} In a response action taken by a
responsible party. the responsible party
muct assure that an occupational safety
and health program consistent with 29
CFR 1910.120 is made available for the
protection of workers at the response
site.

(c) In a response taken under the NCP
by a lead agency, an occupational safety
and health program should be made
available for the protection of workers
at the response site, consistent with, and
to the extent required by, 29 CFR
1910.120. Contracts relating to a
response action under the NCP should
contain assurances that the contractor
at the response site will comply with
this program and with any applicable
provisions of the OSH Act and state
OSH laws.

{d} When a state, or political
subdivision of a state, without an
OSHA-approved state plan is the lead
agency for response, the state or
political subdivision must comply with
standards in 40 CFR part 311,
promulgated by EPA pursuant to section
126(f) of SARA.

(e) Requirements, standards. and
regulations of the Occupational Safety
and Health Act of 1970 (29 U.S.C. 651 et
seq.) (OSH Act) and of state laws with
plans approved under section 18 of the
OSH Act (state OSH laws), not directly
referenced in paragraphs (a) through (d)
of this section, must be complied with
where applicable. Federal OSH Act
requirements include, among other
things, Construction Standards (29 CFR
part 1926), General Industry Standards
(29 CFR part 1910), and the general duty
requirement of section 5(a)(1) of the
OSH Act (29 U.S.C. 654(a)(1)). No action
by the lead agency with respect to
response aclivities under the NCP
constitutes an exercise of statutory
authority within the meaning of section
4{b)(1) of the OSH Act. All
governmental agencies and privale
employers are directly responsible for
the health and safety of their own

employees. 000019

§ 300.155 Public information and
community relations.

(1) When an incident occurs, it is
imperative to give the public prompt,
accurate information aon the nature of
the incident and the aclions underway
to mitigate the damage. OSCs/RPMs
and communily relations personnel
should ensure that all appropriate public
and private interests are kept informed
and>that their concerns are considcred
throiighout a response. They should
coordinate with available public affairs/
cor..munity relations resources to carry
out this responsibility.

(b) An on-scene news office may be
established to coordinate media
relations and to issue official federal
information on an incident. Whenever °
possible, it will be headed by a
representative of the lead agency. The
OSC/RPM determines the location of
the on-scene news office, but every
effort should be made to locate it near
the scene of the incident, If a
participating agency believes public
interest warrants the issuance of
statements and an on-scene news office
has not been established, the affected
agency should recommend its
establishment. All federal news releases
or statements by participating agencies
should be cleared through the OSC/
RPM.

{c) The community relations
requirements specified in §§ 300.415,
300.430, and 300.435 apply to removal,
remedial, and enforcement actions and
are intended to promote active
communication between communities
affected by discharges or releases and
the lead agency responsible for response
actions. Community Relations Plans .
(CRPs) are required by EPA for certain
response aclions. The OSC/RPM should
ensure coordination with such plans
which may be in effect at the scene of a _
discharge or release or which may need
to be developed during follow-up
activities.

§300.160 Documentation and cost
recovery.

{a) For releases of a hazardous
substance, pollutant, or contaminant, the
following provisions apply:

{1) During all phases of response, the
lead agency shall complcte and
maintain documentation to support all
actions taken under the NCP and to
form the basis for cost recovery. In
general, documentation shall be
sufficient to provide the source and
circumstances of the release, the
identity of responsible parties, the
response action taken, accurate
accounting of federal, state, or private
parly costs incurred for response
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actions, and impacts and potential
impacts to the public health and welfare
and the environment. Where appliceble.
documentation shall state when the
NRC received notification of a release of
a reportable quantity.

(2) The information and reports
obtained by the lead agency for Fund-
financed response actions shall, as
apprdpriate, be transmitted to the chair
of the RRT. Copies can then be
forwarded to the NRT, members of the
RRT, and others as appropriate. In
addition, OSCs shall submit reports as
required under § 300.165."

(3) The lead agency shall make
available to the trustees of affected
natural resources informatior and
documentation that can assist the
trustees in the determination of actual or
potential natural resource injuries.

(b) For discharges of oil,
documentation and cost recovery
provisions are described in § 300.315.

(c) Response actions undertaken hy
the participating agencies shall be
carried out under existing programs and
authorities when available. Federal
agencies aie to make resources
available, expend funds, or participate
in response to discharges and releases
under their existing authority.
Interagency agreements may be signed
when necessary to ensure that the
federal resources will be available for a
timely response to a discharge or
release. The ultimate decision as to the
appropriateness of expending funds
rests with the agency that is held
accountable for such expenditures.
Further funding provisions for
discharges of oil are described in
§ 300.335.

(d) The Administrator of EPA and the
Administrator of the Agency for Toxic
Substances and Disease Registry
(ATSDR) shall assure that the costs of
heaith assessment or health effect
studies conducted under the authority of
CERCI.A section 104{i) are documented
in accordance with standard EPA
procedures for cust recovery.
Documentation shall include
information on the nature of the

hazardous substances addressed by the "

research, information concerning the
locations where these substances have
been found, and any available
information on response actions taken
concerning these substances at the
location.

§300.165 OSC reports.

(a) Within one year after completion
of removal activities at a major
discharge of oil. a major release of a
hazardous substance, polluiant, or
contaminant, or when requested by the
RRT, the OSC/RPM shall submit to the

- ~sennn
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RRT a complete report on the removal
operation and the actions taken. The
OSC/RPM shall at the same time send a
copy of the report to the Secretary of the
NRT. The RRT shall review the OSC
report and send to the NRT a copy of the
OSC report with its comments or
recommendations within 30 days after
the RRT has reccived the QOSC report.

(b) The OSC report shali secord the
situation as it developed, the actions
taken, the resources committed, and the
problems encountered.

{c) The format for the OSC report

“shall be as follows:

{1) Summary of Events—a
chronological narrative of all events,
including:

[i) The location of the hazardous
substance, pollutant, or contaminant
release or oil discharge. including, for nil
discharges. an indication of whether the
discharge was in connection with
activities regulated under the Outer
Continental Shelf Lands Act (OCSLA]J.
the Trans-Alaska Pipeline Authorization
Act, or the Deepwater Port Act:

(ii) The cause of the discharge or
release:

(iii) The initial situation;

{iv) Efforts to obtain response by
responsible parties:

{v) The organization of the response,
including state participation;

(vi) The resources committed;

{vii) Content and time of notice to
natural resource trustees relating injury
or possible injury to natural resources;

(viii) Federal or state trustee damage
assessment activilies and efforts to
replace or restore damaged natural
resources;

{ix) Details of any threat abatement
action taken under CERCLA or under
section 311(c) or (d) of the CWA;

(x) Treatment/disposal/alternative
technology approaches pursued and
followed; and :

{xi) Public information/community
relations activities.

(2) Effectiveness of removal actions
taken by:

(i) The responsible party(ies):

(ii) State and local forces:

(iii) Federal agencies and special
teams; and

(iv) Contractors, privale groups, and
volunteers, if applicable.

(3] Difficuliies Encounlerad—A list of
items that affected the response. with
particular attention to issues of
intergovernmental cocrdination.

(4) Recommendations—OSC/RPM
recommendations, including ata
minimum:

(i) Means to prevent a recurrence of
the discharge or release;

(ii) Improvement of response actions;

o 000020

(iii) Any recommended changes in the
NCP, RCP, OSC contingency plan, and,
us appropriate, plans developed under
section 303 of SARA and other local
emergency response plans.

§300.170 Federal agency participation.

Federal agencies listed in % 300.175
have duties eslablished by statute,
executive order, or Presidential directive
which may apply to federal response
actions following, or in prevention of,
the discharge of oil or release of a
hazardous substance, pollutant, or
contaminant. Some of these agencies
also have duties relating to the
rehabilitation, restoration, or
replacemént of natural resources injured
or lost as a result of such discharge or
release as described in subpart G of this
part. The NRT and RRT organizational
structure, and the NCP, federal regional
contingetcy plans (RCPs), and OSC
contingency plans, described in
§ 300.210, provide for agencies to
coordinate with each other in carrying
out these duties.

(a) Federal agencies may be called
upon by an OSC/RPM during response
planning and implementation to provide
assistance in their respective areas of
expertise, as described in § 300.175,
consistent with the agencies’
capabilities and authorities.

{b) In addition to their general
responsibilities, federal agencies should:

(1) Make necessary information
available to the Secretary of the NRT,
RRTs, and OSCs/RPMs. :

(2) Provide representatives to the NRT
and RRTs and otherwise assist RRTs
and OSCs, as necessary, in formulating
RCPs and OSC contingency plans.

(3) Inform the NRT and RRTs,
consistent with national security
considerations, of changes in the
availability of resources that would
affect the operations implemented under
the NCP.

(c) All federal agencies are
responsible for reporting releases of
hazardous substances from facilities or
vessels under their jurisdiction or
control in accordance with section 103
of CERCLA.

(d) All federal agencies are
encouraged to report releases of
pollutants or contaminants or discharges
of oil from vessels under their
jurisdiction or control to the NRC.

§ 300.175 Federal agencies: additional
responsibilities and assistance.

(a) During preparedness pianning or in
an aclual response, various federal
agencies may be called ugon lo provide
assistance in their respective areas of
expertise, as indicated in paragraph (b)
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of this section, consistent with agency
legal authorities and capabilities.

(b) The federal agencies include:

(1) The United States Coast Guard
{USCQG). as provided in 14 U.S.C. 1-3, is
an agency in the Department of
Transportation {DOT). except when
operating as an agency in the United
States Navy in time of war. The USCG

provides the NRT vice chair, co-chairs

for the standing RRTs; and

-predesignated OSCs for the coastal .

zone, as described in § 300.120{a)(1). The
USCG mainlains continuously manned
facilities which can be used for
command, control, and surveillance of
oil discharges and hazardous substance
releases occurring in the coastal zone,
The USCG also offers expertise in
domestic and international fields of port
safety and security, maritime law
enforcement, ship navigation and
construction, and the manning,
operation, and safety of vessels and

-marine facilities. The USCG may enter

into a contract or cooperative agreement
with the appropriate state in order to
implement a response action.

(2) The Environmental Protection
Agency (EPA) chairs the NRT and co-
chairs, with the USCG., the standing
RRTs; provides predesignated OSCs for
the inland zone and RPMs for remedial
actions except as otherwise provided:
and generally provides the SSC for

" responses in the inland zone. EPA

provides expertise on environmental
effects of oil discharges or releases of
hazardous substances, pollutants, or
contaminants, and environmental .
pollution control techniques. EPA also
provides legal expertise on the
interpretation of CERCLA and other
environmental statutes. EPA may enter

- into a contract or cooperative agreement

with the appropriate state in order to
implement a response action.

(3) The Federal Emergency
Management Agency (FEMA) provides
guidance, policy and program advice,
and technical assistance in hazardous

‘materials and radiological emergency

preparedness activities (planning,
training, and exercising). In a response,
FEMA provides advice and assistance
to the lead agency on coordinating
relocation assistance and mitigation
efforts with other federal agencies, state
and local governments, and the private
sector. FEMA may enter into a contract
or cooperalive agreement with the
appropriate state or political subdivision
in order to implement relocation
assistance in a response. In the event of
a hazardous materials incident at a
major disaster or emergency declared by
the President, the lead agency shall
coordinate hazardous materials
response with the Federal Coordinating

S-041999 0169(10)(07-M AR-90-14:06:50)

Officer (FCO) appointed by the
President,

{4) The Department of Defense (DOD)
has responsibility to take all action
necessary with respect to releases
where cither the release is on, or the
sole source of the release is from, any
facility or vessel under the jurisdiction,
custody, or control of DOD: DOD may
also, consistent with its operational
requirements and upon request of the
OSC, provide locally deployed United
States Navy oil spill equipment and
provide assistance to other federal

‘agencies on reques!. The following two

branches of DOD have particularly
relevant expertise:

(i) The United States Army Corps of
Engineers has specialized equipment
and personnel for maintaining
navigation channels, for removing
navigation obstruction, for
accomplishing structural repairs, and for
performing maintenance to hydropower
electric generating equipment. The
Corps can also provide design services,
perform consiruction, and provide
contract writing and contract
administrative services for other federal
agencies. : :

{ii) The United States Navy (USN) is
the federal agency most knowledgeable
and experienced in ship salvage,
shipboard damage control, and diving.
The USN has an exlensive array of
specialized vquipment and personnel
available for use in these areas as well
as specialized containment, collection,
and removal equipment specifically
designed for salvage-related and open-
sea pollution incidents.

(5) The Department of Energy (DOE)
generally provides designated OSCs/
RPMs that are responsible for taking all
response actions with respect to
releases where either the release is on,
or the sole source of the release is from,
any facility or vessel under its ‘
jurisdiction, custody, or control,
including vessels bareboat-chartered
and operated. In addition, under the
Federal Radiological Emergency
Response Plan (FRERP). DOE provides
advice and assistance to other OSCs/
RPMs for emergency actions essential
for the control of immediate radiological
hazards. Incidents that qualify for DOE
radiological advice and assistance are
those believed to involve source, by-
product, or special nuclear material or
other ior‘zing radiation sources,
including radium, and other naturally.
occurring radionuclides, as well as
particle accelerators. Assistance is
available through direct contact with the
appropriate DOE Radiological
Assistance Coordinating Office.

(6} The Department of Agriculture
(USDA) has scientific and technical

capability to measure, evaluate, and
monitor, either on the ground or by use
of aircraft, situations where natural
resources including soil, water, wildlife,
and vegetation have been impacted by
fire, insects and diseases, floods.
hazardous substances, and other natural
or man-caused emergencies. The USDA
may be contacted through Forest Service
emergency staff officers who are the
designated members of the RRT.
Agencies within USDA have relevant
capabilities and expertise as follows:

(i) The Forest Service has
responsibility for protection and
management of national forests and
national grasslands. The Forest Service
has personnel, laboratory, and field
capability to measure, evaluate,
monitor, ana control as needed, releases
of pesticides and other hazardous
substances on lands under its
jurisdiction.

(ii) The Agriculture Research Services,,

{ARS) administers an applied and
developmental research program in
animal and plant protection and '
production; the tuc ~nd improvement of
soil, water, and air; the processing.
storage, and distribution of farm
products; and human nutrition. The ARS
has the capabilities to provide
regulation cf, and evaluation'and
training for, employees exposed to
biological, chemical, radiological, and
industrial hazards. In emergency
situations, the ARS can identify, control,
and abate pollution in the areas of air,
soil, wastes, pesticides, radiation, and
toxic substances for ARS facilities.

(iii) The Soil Conservation Service
{SCS) has personnel in nearly every
county in the nation who are
knowledgeable in soil, agronomy.
engineering, and biology. These

- . personnel can help to predict the effects
" of pollutants on soil and their

movements over and through soils.
Technical specialists can assist in
identifying potential hazardous waste
sites and provide review and advice on
plans for remedial measures.

(iv) The Animal and Plant Health
Inspection Service (APHIS) can respond
in an emergency lo regulate movement
of diseased or infected organisms to
prevent the spread and contamination of
nonaffected areas.

(v) The Food Safety and Inspection
Service (FSIS) has responsibility to
prevent meat and poultry products -
contaminated with harmful substances
from entering human food channels. In
emergencies, the FSIS works with other
federal and state agencies to establish
acceptability for slaughter of exposed or
potentially exposed animals and their
products. In addition they are charged
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with managing the Federal Radiological
Emergency Response Program for the
USDA.

(7) The Department of Commerce
(DOC), through NOAA, provides-
scientific support for response and
contingency planning in coastal and
marine areas. including assessments of
the hazards that may be involved,
predictions of movement and dispersion
of oil and hazardous substances through
trajectorv modeling, and infcrmation on
the sensitivity of coastal environments
to oil and hazardous substances:
provides expertise on living marine
resources and their habitats, including
endangered species, marine mammals
and National Marine Sanctuary
ecosystems; provides information on
actual and predicted meteorological,

- hydrological, ice, and oceanographic
conditions for marine, coastal, and
inland waters, and tide and circulation
data for coastal and territorial waters
and for the Great Lakes.

(8) The Department of Health and
Human Services (HHS) is responsible
for providing assistance on matters
related to the assessment of health
hazards at a response, and protection of
both response workers and the public’s
health. HHS is delegated authorities
under section 104(b) of CERCLA relating
to a determination that illness, disease,
or complaints thereof may be
attributable to exposure to a hazardous
substance, pollutant, or contaminant.
HHS programs and services may be
carried out through grants, contracts, or
cooperative agreements. The basic
research programs shall be coordinated
~ with the Superfund research,

demonstration, and development
program conducted by EPA and DOD
through the mechanisms provided for in
CERCLA. Agencies within HHS have
relevant responsibilities, capabilities,
and expertise as follows:

{i) The Agency for Toxic Substances
and Disease Registry (ATSDR), under
section 104(i) of CERCLA, is required to:
Establish appropriate disease/exposure
registries; provide medical care and
testing of exposed individuals in cases
of public health emergencies; develop,
maintain, and provide information on
health effects of toxic substances;
mainltain a list of areas restricted or
closed because of toxic substances
contamination; conduct research to
determine relationships between
exposure to toxic substances and
illness; conduct health assessments at
all NPL sites; conduct a health
assessment in response to a petition or
provide a written explanation why an
assessment will not be conducted;
together with EPA, identify the most

S-041999 0170(i10)(07-MAR-90-14:06:53)

hazardous substances related to
CERCLA sites: together with EPA,
develop guidelines for toxicological
profiles for hazardous substances;
develop a toxicological profile for all
such substances; and develop
educational materials related to-health
effects of toxic substances for health
professiunals.

(ii) The National Institutes for
Environmental Health Sciences (NIEHS)
has been given the responsibilities
under section 311(a) of CERCLA, to
conduct and support programs of basic
research, development, and
demonstration: and to establish short
course and conlinuing education
programs, and graduate or advanced
training. In addition, section 126(g) of
SARA authorizes NIEHS to administer
grants for training and educaiion of
workers who are or may be engaged in
activities related to hazardous waste
removal, containment, or emergency
responses.

{9) The Depariment of the interior
{DOI) may be contacted through
Regional Environmental Officers
{REOs), who are the designated
members of RRTs. Department land
managers have jurisdiction over the
national park system, national wildlife
refuges and fish hatcheries, the public
lands. and certain water projects in
western states. In addition, bureaus and
offices have relevant expertise as
follows:

(i) Fish and Wildlife Service:
Anadromous and certain other fishes
and wildlife, including endangered and
threatened species, migratory birds, and
certain marine mammals; waters and
wetlands; contaminants affecting
habitat resources; and laboratory.
research facilities. '

{ii) Geological Survey: Geology,
hydrology (ground water and surface
water), and natural hazards.

(iii) Bureau of Land Management:
Minerals, soils, vegetation, wildlife,
habitat, archaeology, and wilderness:
and hazardous materials.

{iv) Minerals Management Service:
Manned facilities for Outer Continental
Shelf (OCS) oversight.

(v) Bureau of Mines: Analysis and
identification of inorganic hazardous
substances and technical expertise in
metals and metallurgy relevant to site
cleanup.

{vi) Office of Surface Mining: Coal
mine wastes and land reclamation.

(vii) National Perk Service: Biological
and general natural resources expert
personnel at park units.

(viii) Bureau of Reclamation:
Operation and maintenance of water
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projects in the West: engineering and
hydrology: and reservoirs.

(ix) Bureau of Indian Affairs:
Coordination of activities affecting
Indian lands; assistance in identifying
Indian triba} government officials.

(x) Office of Territorial Affairs:
Assgistance in implementing the NCP in
American Samoa, Guam, the Pacific

~ Island Governments, the Northern

Mariana Islands, and the Virgin Islands.

(10) The Department of Justice (DOJ)
can provide expert advice on
complicated legal questions arising from
discharges or releases, and federal
agency responses. In addition, the DOJ
represents the federal government,
including ils agencies, in litigation
relating to such discharges or releases.

{11) The Department of Labor (COL),
through the Occupational Safety and
Health Administration (OSHA) and the
states operating plans approved under
section 18 of the Occupational Safety
and Health Act of 1970 (OSH Act), has
authority to conduct safety and health
inspections of hazardous waste sites to
assure that employees are being

protected and to determine if the site is

in compliance with:

(i) Safety and health standards and
regulations promulgated by OSHA (or *
the states) in accordance with section
126 of SARA and all other applicable
standards; and

(ii) Regulations promulgated under the
OSH Act and its general duty clause.
OSHA inspections may be self-
generated, consistent with its program
operations and objectives, or may be
conducted in response to requests from
EPA or another lead agency. OSHA may
also conduct inspections in.response to
accidents or employee complaints.
OSHA may alse conduct inspections at
hazardous waste sites in those states
with approved plans that choose not to
exercise their jurisdiction to .aspect
such sites. On request, OSHA will
provide advice and assistance to EPA
and other NRT/RRT agencies as well as
to the OSC/RPM regarding hazards to
persons engaged in response activities.
Technical assistance may include
review of site safety plans and work
practices, assistance with exposure
monitoring. and help with other
compliance questions. OSHA may also
take any other action necessary to
assure that employees are properly
protected at such response activities.
Any questions about occupational
safety and health at these sites should
be referred to the OSHA Regional
Office.

(12) The Department of
Transportation {DOT) provides response
expertise pertaining to transportation of
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oil or hazardous substances by all
modes of transportation. Through the
Research and Special Programs
Administration (RSPA), DOT offers
expertise in the requirements for
packaging, handling, and transporting
regulated hazardous materials.

(13) The Department of State (DOS)
will lead in the development of
international joint contingency plans. It
will also help to coordinate an
international response when discharges
or releases cross international
boundaries or involve foreign flag .
vessels. Additionally. DOS will
coordinate requests for assistance from
foreign governments and U.S. proposals
for conducting rescarch at incidents that
occur in waters of other countries.

(14) The Nuclear Regulatory
Commission will respond, as

- appropriale, to releases of radioactive
materials by its licensees. in accordance
with the NRC Incident Response Plan
(NUREG-0728) to monitor the actions of
those licensees and assure that the
public health and environment are
protected and adequate recovery
operations are instituted. The Nuclear
Regulatory Commission will keep EPA
informed of any significant actual or
potential releases in accordance with
procedural agreements. In addition, the
Nuclear Regulatory Commission will
provide advice to the OSC/RPM when
assistance is required in identifying the
source and character of other hazardous
substance releases where the Nuclear
Regulatory Commission has licensing
authority for activities utilizing
radioactive materials.

{(15) The National Response Center
(NRC), located at USCG Headquarters,
is the national communications center,
continuously manned for handling
activities related to response actions.
The NRC acls as the single federal point
of contact for all pollution incident
reporting and as the NRT
communications center. These response
actions include: Qil and hazardous
substances, radiclogical, biological.
etiological, surety materials, munitions,
and fuels. Notice of discharges must be
made telephonically through a toll free
number or a special local number
(Telecommunication Device for the Deaf
(TDD) and collect calls accepted.} The
telephone report is distributed to any
interested NRT member agency or
federal entity that has established a
written agreement or understanding
with the NRC. Each telephone notice is
magnetically voice recorded and
manually entered into an on-line
computer data base. The NRC tracks
medium, major, and poiential, major
spills and provides incident summarics
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to all NRT members and other interested
parties. The NRC evaluates incoming
information and immediately advises
FEMA of a polential major disaster or
evacuations situation. The NRC
provides fucilities for the NRT to use in
coordinating a national response action,
when required; assists in arrangements
for regular as well as special NRT
meelings and maintains information on
the time and place of such meetings; and
sends representatives {o RRT meetings
as appropriate. The NRC is available to
assist all NRT agencies as needed.

§ 300.180 State and focal participation in
response.

{a) Each state governor is requested to
designate one state office/
representative to represent the state on
the appropriate RRT. The state’s affice/
representative may participate fully in
all activities of the appropriate RRT.
Each state governor is also requested to
decignate a lead state agency that will
direct state-lead response operations.
This agency is responsible for
designating the OSC/RPM for state-lead
respoase actions, designating SACs {or
federal-lead response actions, and
coordinating/communicating with any
other state agencies, as appropriate.
Local governments are invited to
participate in activities on the
appropriate RRT as may be provided by
state law or arranged by the state’s
representative. Indian tribes wishing to
participate skould assign one person or
office to represent the tribal government
on the appropriate RRT.

(b) In addition to meeting the
requirements for local emergency plans
under SAKA section 303, state and local
government agencies are encouraged to
include contingency planning for
responses, consistent with the NCP and
the RCP, in all emergency and disaster
planning.

(c} For facilities not addressed under
CERCLA, states are encouraged to
undertake response actions themselvas
or to use their authorities to compel
potentially responsible parties to
undertake response actions.

(d) States are encouraged to enter into
cocperative agreements pursuant to
section 104(c){(3) and {(d) of CERCLA to
enable them to undertake actions
authorized under subparts D and E of
the NCP. Requirements {or entering into
these agreements are included in
subpart F of the NCP. A slate agency
that acts pursuant to such agreements is
referred to as the lead agency. In the
event there is no cooperative agreement,
the lead agency can be designated in a
SMOA or other agreement,

(e) Because state and local public
safety organizations would normally be

the first government representatives at
the scene of a discharge or release, they
are expected to initiate public safety
measures that are necessary to protect
public health and welfare and that are
consistent with containment and
cleanup requirements in the NCP, and
are responsible for directing evacuations
pursuant to existing state or local
procedures.

§300.185 Nongovernmental participation.

{a) Industry groups, academic
organizations, and others are
encouraged to commit resources for
response operations. Specific
commitments should be listed in the
RCP and OSC contingency plans.

(b) The technical and scientific
information generated by the local
community, along with information from
federal, state, and local governments,
should be used to assist the OSC/RPM
in devising response strategies where
effective standard techniques are
unavailable. The SSC may act as liaison
between the OSC/RPM and such
interested organizations.

{c) OSC coniingency plans shall
establish procedures to allow for well
organized, worthwhile, and safe use of
volunteers, including compliance with
§ 300.150 regarding worker health and
safety. OSC contingency plans should
provide for the direction of volunteers
by the OSC/RPM or by other federal,
state, or local officials knowledgeable in
contingency operations and capable of
providing leadership. OSC contingency
plans also should identify specific areas
in which volunteers can be used, such as
beach surveillance, logistical support,
and bird and wildlife treatment. Unless
specifically requested by the OSC/RFM,
volunteers generally should not be used
for physical removal or remedial
activities. If, in the judgment of the
OSC/RPM. dangerous conditions exist,
volunteers shall be restricted from on-
scene operations.

(d) Nongovernmental participation
must be in compliance with the
requirements of subpart H of this part if
any recovery of costs will be sought.

Subpart C—Planning and
Preparedness

§ 300.200 General.

This subpart summarizes emergency
preparedness activities relating to
discharges of oil and releases of
hazardous substances, pollutants, or
contaminants; describes the federal,
state, and local planning structure:
provides for three levels of federal
contingency plans: and cross-references
state and local emergency preparedness
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activities under SARA Title 111, also
knownr as the “"Emergency Planning and
Community Right-lo-Know Act of 1986"
but referred to herein as “Title I1L"
Regulations implementing Title 11l are
codified at 40 CFR subchapter J.

§300.205 Planning and coordination
structure.

(a) National. As described in
§ 300.110, the NRT is responsible for
nationul planning and coordination.

{b) Regiona.. As described in
§ 300.115, the RRTs are responsible for
regional planning and coordination.

(c) State. As provided by sections 301
and 303 of SARA, the state emergency
response commission (SERC) of cach
state, appointed by the Governor, is to
designate emergency planning districts,
appoint local emergency planning
committees (LEPCs). supetvise and
coordinate their activities, and review
local emergency response plans, which
are described in § 300.215. The SERC
also is to establish procedures for
receiving and processing requests from
the public for information generated by
Title 11l reporting requirements and to
designate an official to serve as
coordinator for information.

. (d) Local. As provided by sections 301
and 303 of SARA, emergency planning
districts are designated by the SERC in
‘order to facilitate the preparation and
implementation of emergency plans.
Each LEPC is to prepare a local
emergency response plan for the
emergency planning district and
establish procedures for receiving and
processing requests from the public for
information generated by Title ill
reporting requirements. The LEPC is to
appoint a chair and establish rules for
the LEPC. The LEPC is to designzie an
official to serve as coordinatur for
information.

§300.210 Federa! contingency plans.

There are three levels of federal
contingency plans: The National
Contingency Plan, regional contingency
plans (RCPs}, and OSC contingency
plans. These plans are available for
inspection at EPA regional offices or
USCG district offices. Addresses and
telephone numbers for these offices may
be found in the United States
Government Manual, issued annually, or
in local telephone directories.

{a) The National Contingency Plan.
The purpose and objectives, authority,
and scope of the NCP are described in
§§ 300.1 through 300.3.

(b) Regional contingency plans. The
RRTs. working with the states, shall
develop federal RCPs for each standard
federal region, Alaska, Oceania in the
Pacific, and the Caribbean to coordinate
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timely, effective response by various
federal agencies and other organizations
to discharges of oil or releases of
hazardous substances, pollutants, or
contaminants. RCPs shall, as
appropriate, include information on all
useful facilities and resources in the
region, from government, commercial,
academic, and other sources. To the
greatest extent possible, RCPs shall
follow the format of the NCP and
coordinate with state emergency
response plans, OSC contingency plans,
which are described in § 300.210(c), and
Titte 11l local emergency response plans,
which are described in § 300.215. Such
coordination should be accomplished by
working with the SERCs in the region
covered by the RCP. RCPs shall contain
lines of deamarcation between the inland
and coastal zones, as mutually agreed
upon by USCG and EPA.

(c)(1) OSC contingency plans. In arder
to provide for @ coordinated, effective
federal, state, and local response, each
OSC, in consultation with the RRT, may
develop an OSC contingency plan for
response in the OSC area of
responsibility. OSC contingency plans
shall be developed in all areas in the
coastal zone, because OSCs in the
coastal zone have responsibility for
discharges and releases cffshore, which
often exceed the jurisdiction and
capabilities of other responders.
Boundaries for OSC contingency plans
shall coincide with those agreed upon
among EPA, USCG, DOE, 2nd DOD,
subject to functions and authorities
delegated in Executive Order 12580, to
determine OSC areas of responsibiiity
and should be clearly indicated in the
RCP. Jurisdictional boundaries of local
eniergency planning districts established
by states, described in § 300.205(c).
shall, as appropriate, be considered in
determining OSC areas of responsibility.
OSC areas of responsibility may include
several such local emergency planning
districts, or parts of such districts. In
developing the OSC contingency plan,
OSCs shall coordinate with SERCs and
LEPCs affected by the OSC area of
responsibility.

(2) The OSC contingency plan shall
provide for a well-coordinated response
that is integrated and compatible with
all appropriate response plans of state,
locai, and other nonfederal entities, and
especially with Title IIl lozal emergency
response plans, described in § 300.215,
or in the OSC area of responsibility. The
OSC contingency plan shall, as
appropriate, identify the probable
locations of discharges or releases; the
available resources to respond io multi-
media incidents: where such resources
con be obtained: waste disposal
methods and facilities consistent with

local and state plans developed under
the Solid Waste Disposal Act, 42 U.S.C.
6901 et seq.; and a local structure for
responding to discharges or releases.

§300.215 Title 111 local emergency
respons2 plans.

This section describes and cross-
references the regulations that
implement Title Il of SARA. These
regulations are codified at 40 CFR part
355.

(a) Each LEPC is to prepare an
emergency response plan in sccordance
with section 303 of SARA Title Il and
review the plan once a year, or more
frequently as changer] circumstances in
the community or at any subject facility
may require. Such Title I local
emergency response plans should be
closely coordinated with applicable
federal OSC contingency plans and
state emergency response plans.

[b) A facility, as defined in 40 CFR
part 355, is subject to emergency
planning requirements if an extremely
hazardous substance, as defined in 40
CFR part 355, is present at the facility in
an amount equal to or in excess of ihe
threshold planning quantity established
for such substance. In addition, for the
purposes of emergency planning, a
Governor or SERC may designate
additional facilities that shall be subject
to planning requirements. if such
designation is made after public notice
and opportunity for comment. EPA may
revise the list of extremely hazardous
substances and threshold planning
quantities, laking into account the
toxicity, reactivity, volatility,
dispersability, combustibility, or
flammability of a substance. Facility
owners or operators are to name a
facility representative who will
particjpate in the planning process as a
facility emergency coordinator.

(c} In accordance with section 303 of
SARA, each local emergency response
plan is to include, but is not limited to,
the following:

(1) Identification of fucilities subject
to Title IIl emergency planning
requirements that are within the
emergency planning district; routes
likely to be used for the transportation
of substances on the list of extremely
hazardous substances; and any
additional facilities. such as hospitals or
natural gas facilities, contributing or
subjected te additional risk due to their
proximity to facilities subject to Title Il
emergency pl.anning requirements;

(2) Methods and procedures to be
followed by facility owners und
operators and local emergency and
medical personnel fo respond to any

000024

Tatna TRAT [14 ~N] 7 no QR




Federal Register / Vol. 55, No. 46 / Thursday, March 8, 1990 / Rules and

eglgions 8837

release, as defined in 40 CFR part 355, of
extremely hazardous substances;

(3) Designation of a communily
emergency coordinator and a facility
emergency coordinator for each facility
subject to Title Il emergency planning
requirements, who will make
determinations necessary to implement
the emergency response plan;

{4) Procedures providing reliable,
effective, and timely notification by the
facility emergency coordinators and the
community emergency coordinalor to
persons designated in the emergency
response plan, and to the public, that a
release has occurred;

{5} Methods for determining the
occurrence of a release and the area or
population likely o be affected by such
a release;

(6) A description of emergency
equipment and facilities in the
community and at each facility in the
community subject to Title 111
emergency planning requirements,
including an identification of the
persons responsible for such equipment
and facilities; '

(7) Evacuation plans, including
provisions for precautionary evacuation
and alternative traffic routes;

(8) Training programs, including
schedules for training of local
emergency response and medical
personinel; and

(9) Methods and schedules for
exercising the emergency response plan.

(d) In accordance with section 303 of
SARA, the SERC of each state is to
review the emergency response plan
developed by the LEPC of each
emergency planning district and make
recommendations to the LEPC on
revisions that may be necessary to
ensure coordination of the plan with
emergency response plans of other
emergency planning districts. RRTs may
review a local emergency response plan
at the request of the LEPC. This request
should be made by the LEPC, through
the SERC and the state representative
on the RRT.

(e} Title Il establishes reporting
requirements that provide useful
information in developing emergency

plans.
{1) Upon request from the LEPC,

facility owners or operators shall
provide promptly to such LEPC
information necessary for developing
and implementing the emergency
response plan.

(2) Facilities required to prepare or
have available a material safety data
sheet (MSDS) for a hazardous chemical,
as defined in 40 CFR part 370, under the
Occupational Safety and Health Act of
1970, 29 U.S.C. 651 et seq., and
regulations promulgated under that Act,
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shall submit a MSDS for each hazardous
chemical or a list of huzardous
chemicals to the appropriate SERC,
LEPC, and local fire department in
accordance with 40 CFR part 370.

{3) Facilities subject to the
requirements of paragraph (e)(2) of this
section shall also submit an inventory
form to the SERC, LEPC, and the local
fire department, which contains an
eslimate of the maximum amount of
hazardous chemicals present at the
facility during the preceding year, an
estimate of the average daily umount of
hazardous chemicals at the facility, and
the location of these hazardous
chemicals at the facility, in accordance
with 40 CFR part 370.

(4) Certain facilities with 10 or more
employees and which manufacture,
process, or use a toxic chemical, as
defined in 40 CFR part 372, in excess of
a stotutorily prescribed quantity, shall
submit annual information on the
chemical and releases of the chemical

into the environment to EPA and the

state in accordance with 40 CFk part
372.

(f) Immediately aflter a release of an
extremely hazardous substance, or a
hazardous substance subject to the
notification requirements of CERCLA
section 103(a), the owner or operator of
a facility, as defined in 40 CFR part 355,
shall notify the community emergency
coordinator for the appropriate LEPC
and the appropriate SERC in accordance
with 40 CFR part 355. As soon as
practicable after such a release has
occurred, the facility owner or operator
shall provide a written follow-up
emergency notice, or notices, if more
information becomes available. setting
forth and updating the information
contained in the initial release
notification and including additional
information with respect to response
actions taken, health risks associated
with the relcase, and, where
appropriate, advice regarding medical
attention necessary for exposed
individuals. For releases of hazardous
substances subject to the notification
requirements of CERCLA section 103(a),
immediate notification must also be
made to the NRC, as provided in
§ 300.405(b).

(g) Title IIl requires public access to
information submitted pursuant tc its
reporting requirements. Each emergency
response plan, MSDS, inventory form,
toxic chemical release form, and follow-
up emergency release notification is to
be made available to the general public
during normal working heurs at the
location(s) designated by the EPA
Administrator, Governor, SERC, or
LEPC., as appropriate.

§ 300.220 Related Title 11l issues.

Other related Title Il requirements
are found in 40 CFR part 355.

Subpart D—Operational Response
Phases for Oil Removal

§ 300.300 Phase I—-Discovery or
notification.

(a) A discharge of oil may be
discovered through:

(1) A reporl submitted by the person
in charge of a vessel or facility, in
accordance with statutory requirements;

(2) Deliberate search by patrols;

(3) Random or incidental observation
by government agencies or the public: or

(4) Other sources.

{b) Any person in charge of a vessel or
a facility shall, as soon as he or she has
knowledge of any discharge from such
vessel or facility in violation of section
311(b)(3) of the Clean Water Act,
immediately notify the NRC. If direct
reporting to the NRC is not practicable,
reports may be made to the USCG or
EPA predesignated OSC for the
geographic area where the discharge
occurs. The EPA predesignated OSC
may also be contacted through the
regional 24-hour emergency response
telephone number. All such reports shall
be promptly relayed to the NRC. If it is
not possible to notify the NRC or
predesignated OSC immediately, reports
may be made immediately to the nearest
Coast Guard unit. In any event such
person in charge of the vessel or facility
shall notify the NRC as soon as possible.

{c) Any other person shall, as
appropriate, notify the NRC of a
discharge of oil.

{d) Upon receipt of a notification of
discharge, the NRC shall promptly notify
the OSC. The OSC shall proceed with
the following phases as outlined in the
RCP and OSC contingency plan.

§300.305 Phase ll—Preliminary
assessment and initiation of action.

(a) The OSC is responsible for
promptly initiating a preliminary
assessment.

(b) The preliminary assessment shall
be conducted using available
information, supplemented where
necessary and possible by an on-scene
inspection. The OSC shall undertake
actions to:

{1) Evaluate the magnitude and
severity of the discharge or threat to
public health or welfare or the
environment;

(2) Assess the feasibility of removal;

(3) To the extent practicable, identify
potentially responsible parties: and

(4) Ensure that authority exists for

. undertaking additional response actions.
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(c) The OSC. in consultation with
legal authorities when appropriate, shall
make a reasonable effort to have the
discharger voluntarily and promptly
perform removal actions. The OSC shalil
ensure adequate surveillance over
whatever actions are initiated. If
effective actions are not being taken to

" eliminate the threat, or if removal is not
being properly done, the OSC shall, to
the extent practicable under the
circumstances. so advise the responsible
party. If the responsible party does not
take proper removal actions, or is
unknown, or is otherwise unavailable,
the OSC shall, pursuant to section
311(c)(1) of the CWA, determine
whether authority for a federal response
exists, and. if so, take appropriate
response actions. Where practicable,
continuing efforts should be made to
encourage response by responsible
parties. . '

(d) If natural resources are or may be
injured by the discharge, the OSC shall
ensure that state and federal trustees of
affected natural resources are promptly
notified in order that the trustees may
initiate appropriate actions. including
those identified in subpart G. The OSC
shall seek to coordinate assessments,
evaluations, investigations, and
planning with state and federal trustees.

§300.310 Phase fll—Containment,
countermeasures, cleanup, and disposal.

(a) Defensive actions shall begin as
soon as possible to prevent, minimize, or
mitigate threat(s) to public health or
welfare or the environment. Actions
may include but are not limited to:
Analyzing water samples to determine
the source and spread of the oil;
controlling the source of discharge;
measuring and sampling; source and
spread control or salvage operations;
placement of physical barriers to deter

_the spread of the oil and to protect
natural resources: control of the water
discharged from upstream
impoundment; and the use of chemicals
and other materials in accordance with
subpart | of this part to restrain the
spread of the oil and mitigate its effects.

{b) As appropriate, actions shall be
taken to recover the oil or mitigate its
effects. Of the numerous chemical or
physical methods that may be used, the
chosen methods shall be the most
consistent with protecling public health
and welfare and the environment.
Sinking agents shall not be used.

(c) Oil and contaminated materials
recovered in cleanup operations shall be
disposed of in accordance with the RCP
and OSC contingency plan and any
applicable laws, regulations, or
requirements.
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§300.315 Phase IV—=Documentation and
cost recovery.

(a) Documentation shall be collected
and maintained to support all actions
taken under the CWA and to form the
basis for ¢ost recovery. Whenever
practicable, documentation shall be
sufficient to prove the source and
circumstances of the incident, the
responsible party or parties, and impact
and potential impacts to public health
and welfare and the environment. When
appropriate, documentation shall also
be collected for scientific understanding
of the environment and for the research
and development of improved response
methods and technology. Damages to
private citizens, including‘loss of
earnings, are not addressed by the I'"P.
Evidentiary and cost documentation
procedures are specified in the USCG
Marine Safety Manual (Commandant
Instruction M16000.11) and further
provisions are contained in 33 CFR part
153.

{b) OSCs shall submit OSC reports to
the RRT as required by § 300.165.

{c) OSCs shall ensure the necessary
coliection and safeguarding of

information, samples, and reports.

Samples and information shall be
gathered expeditiously during the
response to ensure an accurate record of
the impacts incurred. Documentation
materials shall be made available to the
trustees of affected natural resources.
The OSC shall make available to
trustees of the affected natural

resources information and
documentation that can assist the
trustees in the determination of actual or
potential natural resource injuries.

(d} Information and reports cbtained
by the EPA or USCG OSC shall be
transmitted to the appropriate offices
responsible for follow-up actions.

§ 300.320 General pattern of response.

(a) When the OSC receives a report of
a discharge, actions normally should be
taken in the following sequence:

(1) When the reported discharge is an
actual or potential major discharge,
immediately notify the RRT. including
the affected state, if appropriate, and the
NRC.

(2) Investigete the report to determine
pertinent information such as the threat
posed 10 public health or welfare or the
environment, the type and quantity of
polluting material, and the source of the
discharge.

{3) Officially classify the size of the
discharge and determine the course of
action to be followed.

(4) Determine whether a discharger or
other person is properly carrying out
removal. Removal is being done
properly when:
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(i) The cleanup is fully sufficient to
minimize or mitigate threat(s} to public
health and welfare and the environment.
Removal efforts are improper to the
extent that federal efforts are necessary
to minimize further or mitigate those
threats; and
~ {ii} The removal efforts are in
accordance with applicable regulations,
including the NCP,

(5) Determine whether a state or
political subdivision thereof has the
capability to carry out response actions
and whether a contract or cooperative
agreement has been established with the
appropriate fund administrator for this
purpose.

{6) Notify the trustees of affected
natural resources in accordance with the
applicable RCP.

{b) The preliminary inquiry will
probably show that the situation falls
into one of four categories. These
categories and the appropriate response
to each are outlined below: .

(1) If the investigation shows that no
discharge occurred. or it shows a minor
discharge with ne removal action
required. the case may be closed for
response purposes.

{2) If the investigation shows a minor
discharge with the responsible party
taking proper removal action, contact
shall be established with the party. The
removal action shall, whenever possible,
be monitored to ensure continued proper
action.

(3) If the investigation shows a minor
discharge with improper removal action
being taken, the following measures
shall be taken:

(i) An immediate effort shall, as
appropriate, be made to stop further
pollution and remove past and ongoing
contamination.

{ii} The responsible party shall be
advised of what action will be
considered appropriate.

(iii) If the responsible party does not
properly respond, the party shall be
notified of potential liability for federal
response performed under the CWA.
This liability includes all costs of
removal and may include the costs of
assccssing and restoring, rehabilitating,
replacing. or acquiring the equivalent of
damaged natural resources, and other
actual or necessary costs of a federal
response.

{(iv) The OSC shall notify appropriate
state and local officiels, keep the RRT
advised, and initiate Phase III
operations, as described in § 300.310, as
conditions warrant.

(v) Information shall be collected for
possible recovery of response costs in
accordance with § 300.315.
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{4) When the investigation shows that
an actual or potential medium or major
oil discharge exists, the OSC shall
follow the same general procedures as
for a minor discharge. If appropriate, the
OSC shall recommend activation of the
RRT.

§300.330 Wildlite conservation.

The Department of the Interior,
Department of Commerce, and state
representatives to the RRT shall arrange
for the coordination of professional and
volunteer groups permitted and trained
to parlicipate in wildlife dispersal,
collection, cleaning, rehabilitation, and
recovery activities, consistent with 16
U.S.C. 703-712 and applicable state
laws. The RCP and OSC contingency
plans shail, to the exwnt practicable,
identify organizations or institutions
that are permilted to participate in such
activities and operate such facilities.
Wildlife conservation activities will
normally be included in Phase 1lI
response actions, described in § 300.310.

§ 300.335 Funding.

(a) If the person responsible for the
discharge does not act promptly or take
proper removal actions, or if the person
responsible for the discharge is -
unknown, federai discharge removal
actions may begin under section

311(c}(1) of the CWA. The discharger, if '

known, is liable for costs of federal
removal in accordance with section
311(f) of the CWA and other federal
laws.

(b) Actions undertaken by the
participating agencies in response to
pollution shall be carried out under
existing programs and authorities when
available. Federal agencies will make
resources available, expend funds, or
participate in response to oil discharges
under their existing authority. Authority
to expend resources will be in
accordance with agencies' basic statutes
-and, if required, through interagency
agreements. Where the OSC requests
assistance from a federal agency, that
agency may be reimbursed in
accordance with the previsions of 33
CFR 153.407. Specific interagency
reimbursement agreements may be
signed when nccessary to ensure that
the federal resources will be available
for a timely response to a discharge of
oil. The ultimate decisions as to the
appropriateness of expending funds res*
with the agency that is held accountable
for such expenditures.

{c) The OSC shall exercise sufficient
control uver removal operations to be
able to certify that reimbursement from
the following funds is appropriate:

(1) The oil pollution fund,
administered by the Commandant,
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USCG, thut has been established
pursugnt to section 311(k) of the CWA
or any other spill response fund
established by Congress. Regulations
governing the administration and use of
the section 311(k) fund are contained in
33 CFR part 153.

(2) The fun:d authorized by the
Deepwater Port Act is administered by
the Commanidant, USCC. Governing
regulations are contained in 33 CFR part
137.

(3) The fund authorized by the Outer
Continental Shelf Lands Act, as
amended. is administered by the
Commandant, USCG. Governing
regulations arc contained in 33 CFR
parts 135 and 136.

(4) The fund authoiized by the Trans-
Alaska Pipeline Authorization Act is
administered by a Board of Trustees
under the purview of the Secretary of
the Interior. Governing regulations are
contained in 43 CFR part 29.

{d) Rasponse actions other than
removal, such as scientific
investigations not in support of removal
actions or law enforcement, shall be

.provided by the agency with legal

responsibility for those specific actions.

{e) The funding of a response to a
discharge from a federally operated or
supervised facility or vessel is the
responsibility of the operating or
supervising agency.

{f) The following agencies have funds
available for certain discharge removal
actions: .

(1) EPA may provide funds to begin
timely discharge removal actions when
the OSC is an EPA representative.

(2) The USCG pollution control efforts
are funded under “operating expenses.”
These funds are used in accordance
with agency directives.

{3) The Department of Defense has
two specific sources of funds that may
be applicable to an oil discharge under
appropriate circumstances. This does
not consider military resources that
might be made available under specific
conditions.

(i} Funds required for removal of a
sunken vessel or similar obstruction of
navigation are available to the Corps of
Engineers through Civil Works
Appropriations, Operations and
Maintenance, General.

(ii) The U.S. Navy may conduct
salvage operations contingent on
defense operational commitments, when
funded by the requesting agency. Such
funding may be requested on a direct
cite basis.

(4) Pursuant to section 311(c){2}(H) of
the CWA, the s!ale or states affected by
a discharge of oil may act where
necessary to remove such discharge and
may, pursuant to 33 CFR part 153, be

reimbursed from the oil pollution fund
for the reasonable costs incurred in such
a removal.

(i) Removai by a state is necessary
within the meaning of section
311{c){2){H) of the CWA when the OSC
determines that the owner or operator of
the vessel, onshore facility, or offshore
facility from which the discharge occurs
does not effect removal properly. or is
unknown, and that:

(A) State action is required to
minimize or mitigate significant threat/s)
to the public health or welfare or the
environment that federal action cannot
minimize or mitigatz: or '

{B) Reinoval or partial remova! can be
done by the state at a cost that is less
than or not significantly ereater than the
cost that would be incurred by the
federal agencies.

(ii) State remova! actions must be in
compliance v:ith the NCP in order to
qualify for reimbursement. :

(iii) Staie removal actions are
considered to be Phase 1] actions,
described in § 300.310, under the same
definitions applicable to federal
agencies.

(iv) Actions tak=n by local
governments in support of federal
discharge removal operations are
considered to be actions of the state for
purposes of this section. The RCP and
OSC contingency plan skall show what
funds and resources are available from
participating agencies under various
conditions and cost arrangements.
Interagency agreements may be
necessary to cpecify when
reimbursement is required.

Subpart E—Hazardous Substance
Response

§ 300.400 General.

(a) This subpart establishes methods
and criteria for determining the
appropriate extent of response
authorized by CERCLA:

(1} When there is a release of a

. hazardous substance into the

environment; or

(2) When there is a release into the
environment of any pollutant or
contaminant that may present an
imminent and substantial danger to the
public health or welfare.

(b) Limitations on response. Unless
the lcad agency determines that a
release constitutes a public health or
environmental emergency and no other
person with the authority and capability
to respond will do so in a timely
manner. a removal or remedial action
under section 104 of CERCLA shall not
be undertaken in response to a release:
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{1) Of a naturally occurring substance
in its unaltered form, or altered solely
through naturally occurring processes or
phenomena, from a location where it is
naturally fuund:

(2) From products that are part of the
structure of, and result in exposure
within, residential buildings or business
or community structures; or

(3) Into public or private drinking
water supplies due to deterioration of
the system Lhrough ordinary use.

(¢) Fund-financed action. In
determining the need for and in planning
or undertaking Fund-financed action, the
iead agency shall, to the extent
practicable:

(1) Engage in prompt response;

(2) Provide for state participation in
response actions, as described in
subpart F of this part;

(3) Conserve Fund monies by

encouraging private party responsc;

" (4) Be sensitive to local community
concerns;

(5) Consider using treatment
technologies:

(6) Involve the Regional Response
Team (RRT) in both removal and
remedial response actions at
appropriate Cecision-making stages:

, (7) Encourage the involvement and
_ sharing of technology by industry and
other experts; and

(8) Encourage the invelvement of
organizations to coordinate responsible
party actions, foster site response, and
provide technical advice to the public,
federal and state governments. and
industry.

(d) Entry and access. (1) For purposes
of determining the need for response, or
choosing or taking a response action, or
otherwise enforcing the provisions of
CERCLA, EPA, or the appropriate
federal agency. and a state or political
subdivision operating pursuant to a
contract or cooperaiive agreement under
CERCLA section 104(d)(1). has the '
authority to enter any vessel, facility,
establishment or other place. property.
or location described in paragraph (d)(2)
of this section and conduct, complete,
operate, and maintain any response
actions authorized by CERCLA or these
regulations.

{2)(i) Under the authorities described
in paragraph (d)(1) of this section, EPA,
or the appropriate federal agency, and a
state or political subdivision operating
pursuant to a contract or cooperative
agreement under CERCLA section
104(d)(1). may enter:

(A} Any vessel, facility,
establishment, or other place or property
where any hazardous substance or
pollutant or conta::inant may be or has
been generated, slored, treated,
disposed of, or transported from:
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(B) Any vessel. facility, establishment,
or other place or property from which, or
to which, a hazardous substance or
pollutant or contaminant has been, or
may have been, released or where such
release is or may be threatened;

(C) Any vessel, facility. establishment,
or other place or property where entry is
necessary to determine the need for
response or the appropriate response or
to effectuate a response action: or

(D} Any vessel, facility, establishment,
oi other place, property, or location
adjacent to those vessels, facilities,
establishments, places, or properties
described in paragraphs (d)(2)(i)(A). (B).
or (C) of this section.

(ii) Once a determination has been
made that there is a reasonable basis to
beliave that there has been or may be a
release, EPA, or the appropriate federal
agency, and a state or political
subdivision operating pursuant to a
contract or cooperative agreement under
CERCLA section 104(d)(1), is authorized
to enter all vessels, facilities,
establishments, places, properties, or
locations specified in paragraph (d)(2)(i)
of this section, at which the release is
believed to be, and all other vessels,
facilities, establishments, places.
properties, or locations identified in
paragraph (d)(2)(i) of this section that
are related to the response or are
necessary to enter in responding to that
release.

(3) The lead agency may designate as
its representative solely for the purpose
of access, among others, one or more
potentially responsible parties, including
representatives, employees, agents, and
ceatractors of such parties. EPA, or the
appropriate federal agency. may
exercise the authority contained in
section 104(e) of CERCLA to obtain
access for its designated representative.
A potentially responsible party may
only be designated as a representative
of the lead agency where that
potentially responsible party has agreed
to conduct response activities pursuant
to an administrative order or consent
decree.

{4)(i) If consent is not granted under
the authorities described in paragraph
(d){1) of this section, or if consent is
conditioned in any manner, EPA, or the
appropriate federal agency, may issue
an order pursuant to section 104(e){5) of
CERCLA directing compliance with the
request for access made under
§ 300.400(d)(1). EPA or the appropriate
federal agency may ask the Attorney
General to commence a civil action to
compel compliance with either a request
for access or an order directing
compliance.

(ii) EPA reserves the right to proceed.
where appropriate, under applicable
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authority other than CERCLA section
104(e).

(iii) The administrative order may
direct compliance with a request to
enter or inspect any vessel, facility,
establishment, place, property, or
location described in paragraph (d)(2) of
this section.

(iv) Each order shall contain:

(A) A determination by EPA, or the
appropriate federal agency, that it is
reasonable to believe that there may be
or has been a release or threat of a
release of a hazardous substance or
pollutant or contaminant and a
statement of the facts upon which the
determination is based;

{B) A description, in light of CERCLA
response authorities, of the purpose and
estimated scope and duration of the
entry, including a description of the
specific anticipated activities to be
conducted pursuant to the order;

(C} A provision advising the person
who failed to consent that an officer or
employce of the agency that issued the
ordar will be available to confer with
respondent prior to effective date of the
order; and

(D) A provision advising the person
who failed to consent that a court may
impose a penalty of up to $25,000 per
day for unreasonable failure to comply
with the order.

(v) Orders shall be served upon the
person or responsible party who failed
to consent prior to their effective date.
Force shall not be used to compel
compliance with an order.

(vi) Orders may not be issued for any
criminai investigations.

(e) Permit requirements. (1) No
federal, state, or local permits are
required for ¢n-site response actions
conducted pursuant to CERCLA sections
104, 106, 120, 121, or 122. The term *‘on-
site" means the areal extent of
contamination and all suitable areas in
very close proximity to the
contamination necessary for
implementation of the response action.

(2) Permits, if required, shall be !
obtained for all response activities \
conducted off-site.

() Health assessments. Health
assessments shall be performed by
ATSDR at facilities on or proposed to be
listed on the NPL and may be performed
at other releases or facilities in response
to petitions made to ATSDR. Where
available, these health assessments may
be used by the lead agency to assist in
determining whether response actions
should be taken and/or to identify the
need for additional studies to assist in
the assessment of potential human
health effects associated with releases
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or potentiul releases of hazardous
substances. :

{8) Identification of applicable or
relevant and appropriate requirements.
(1) The lead and support agencies shall
identify requirements applicable to the

release or remedial action contemplated -

based upon an objective determination
of whether the requirement specifically
addresses a hazardous substance,
pollutant, contaminant, remedial action,
location. or other circumstance found at
a CERCLA site.

{2) If, based upon paragraph (g)(1) of
this section, it is determined that a
requirement is not applicable to a
specific release, the requirement may
still be relevant and appropriate to the
circumstances of the release. In
evaluating relevance and
appropriateness, the factors in
paragraphs (g)(2)(i) through (viii) of this
section shall be examined. where
perlinent, to determine whether a
requirement addresses probleras or
situations sufficiently similar to the
circumstances of the release or remedial
action contemplated, and whether the
requirement is well-suited to the site,
and therefore is both relevant and
appropriate. The pertinence of each of
the following factors will depend. in’
part. on whether a requirement
addresses a chemical. location, or
action. The following comparisons shall
be made. where pertinent, to determine
relevance and appropriateness:

(i) The purpose of the requirement and
the purpose of the CERCLA action:

(ii) The medium regulated or affected
by the.requirement and the medium
contaminated or affected at the
CERCLA site;

(iii) The substances regulated by the
requirement and the substances found at
the CERCLA site;

{iv) The actions or activilies regulated
by the requirement and the remedial
action contemplated at the CERCLA
site;

(v} Any variances, waivers. or
exemptions of the requirement and their
availability for the circumstances at the
CERCLA site; ,

(vi) The type of place regulated and
the type of place affecied by the release
or CERCLA action;

(vii) The type and size of structure or
facility regulated and the type and size
of structure or facility affected by the .
release or contemplated by the CERCLA
action;

" (viii) Any consideration of use or
potential use of affected resources in the
requirement and the use or potential use
of the affected resource at the CERCLA
site.

(3) In addition to applicable or
relevant and appropriate requirements,
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the lead and support agencies may, us
appropriate. identify other advisories,
crileria, or guidance to be considered for
a particular release. The "to be
considered" (TBC) category consists of
advisories, criteria, or guidance that
were developed by EPA, other federal
agencies. or states that may be useful in
developing CERCLA remedies.

(4) Only those state standards that are
promulgated, are identified by the state
in a timely manner, and are more
stringent than federal requirements may
be applicable or relevant and
appropriate. For purposes of
identification and notification of

.promulgated state standards, the term

“promulgated” means that the standards
are of general applicability and are
legally enforceable.

(5) The lead agency and support
agency shall identify their specific
requirements that are applicable or
relevant and appropriate for a particular
site. These agencies shall notify each
other, in a timely manner as described
in § 300.515(d). of the requirements they

‘have determined to be applicable or

relevant and appropriate. When
identifying a requirement as an ARAR,
the lead agency and support agency
shall include a citation to the statute or
regulation from which the requirement is
derived.

(6} Notification of ARARs shall be
according to procedures and timeframes
specified in § 300.515 (d)(2) and (h)(2).

{h) Oversight. The lead agency may
provide oversight for actions taken by
potentially responsible parties to ensure
that a response is conducted consistent
with this part. The lead agency may also
monitor the actions of third parties
preauthorized under subpart H of this
part. EPA will provide oversight when
the response is pursuant to an EPA
order or federal consent decree.

(i) Other. (1) This subpart does not
establish any preconditions to
enforcement action by either the federal
or state governments to compel
response actions by potentially
responsible parties.

(2) While much of this subpart is
oriented toward federally funded
response aciions, this subpart may be
used as guidance concerning methods
and criteria for response actions by
other parties under other funding
mechanisms. Except as provided in
subpart H of this part, nothing in this
part is intended to limit the rights of any
person to seck recovery of response
costs from responsible parties pursuant
to CERCLA section 107.

(3) Activities by the federal and state
governments in implementing this
subpart are discretionary governmental
functions. This subpart does not create
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in any private parly a right to federal
response or enforcement action. This
subpart does not create any duty of the
federal government to take any response
action at any particular time.

§ 300.405 Discovery or notlfication.

(a) A release may be discovered
through:

(1) A report submitted in accordance
with section 103(a) of CERCLA, i.e..
reportable quantities codified at 40 CFR
part 302;

(2).A report submitted to EPA in
accordance with section 103{c) of
CERCLA;

{3) Investigation by government
authorities conducted in accordance
with section 104(e) of CERCLA or other
statutory authority;

(4) Notification of a release by a
federal or state permit holder when
required by its permit;

(5) Inventory or survey efforts or
random or incidental observation
reported by government agencies or the
public;

(6) Submission of a citizen petition to
EPA or the appropriate federal facility
requesting a preliminary assessment, in
accordance with section 105(d} of

"CERCLA; and

(7) Other sources.

(b) Any person in charge of a vessel or
a facility shall report releases as
described in paragraph (aj(1) of this
section to the National Response Center
(NRC]). If direct reporting to the NRC is
not praclicable. reports may be made to
the United States Coast Guard (USCG)
on-scene coordinator (OSC) for the
geographic area where the release
occurs. The EPA predesignated OSC
may also be contacted through the
regional 24-hour emergency response
telephone number. All such reports shall
be promptly relayed to the NRC. If it is
not possible to notify the NRC or
predesignated OSC immediately, reports
may be made immediately to the nearest
USCQG unit. In any event. such person in
charge of the vessel or facility shall
nolify the NRC as soon as possible.

(c) All other reports of releases
described under paragraph (a) of this
section, exceot releases reported under
paragraphs (a) (2) and (6) of this section.
shall, as appropriate. be made to the
NRC.

{d) The NRC will generally need
information that will help to
characterize the release. This will
include, but not be limited to: Location
of the release; type!s) of material(s)
released; an estimate of the quantity of
material released: prssible source of the
release; and date and time of the
release. Reporting under paragraphs (b)
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and (c) of this section shall not be
delayed due to mcomplcle notification
information.

(e} Upon receipt of a notification of a.
release, the NRC shall promptly notify
the appropriate OSC. The OSC shall
notify the Governor, or designee, of the
state affected by the release.

(f)(1) When the OSC is notified of 2
release that may require response
pursuant to § 300.415(!)). a removal site
evaluation shall, as appropriate, be
promptly undertaken pursuant to
$ 300.410.

(2) When notification indicates thal
removal action pursuant to § 300.415(b)
is not required, a remedial site
evaluation shali. if appropriate, be
undertaken by the lead agency pursuant
to § 300.420. if one has not already been
performed.

{3) If radioactive substances are
present in a release, the EPA
Radiological Response Coordinator
should be notified for evaluation and
assistance, consistent with §§300.130(f)
-and 300.145(f).

(g) Release notification made to the
NRC under this seclion does not relieve
the owner/operator of a facility from
any obligations to which it is subject
under SARA Title III or state law. In
particular. it does not relieve the owner/
operator from the requirements of
section 304 of SARA Title IIl and 40 CFR
part 355 and § 300.215(f} of this part for
notifying the community emergency
coordinator for the appropriate local
emergency planning committee of all
affected areas and the state emergency
response commission of any state
affected that there has been a release.
Federal agencies are not legally
obligated to comply with the
requirements of Title Il of SARA.

§300.410 Removal site evaluation. .
{a) A removal site evaluation includes

a removal preliminary assessment and.,
if warranted. a removal site inspection.

" (b) A removal site c:valuation of a
release identified for possible CERCLA
response pursuant to § 360.415 shall, as’
appropriate, be undertaken by the lead
agency as promptly as possible. The:
lead agency may perfo:m.a removal
preliminary assessmer.t in response to_
petitions submitted by a person who is,
or may be, affected by a release of a
hazardous substance, poilutant, or
contaminant pursuant to § 300.420(b}(5).

(c)(1) The lead agency shali, as
appropriate, base the remyval
preliminary assessment on readily
available information. A removal
preliminary assessment may include,
but is not limited to:
(i) Identification of the source and

nature of the release or threat of release:
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(ii) Evaluation by ATSDR or by other
sources. for example, state public health
agencies, of the threat to public health;

(iii} Evaluation of the magnitude of the

_threat:

(iv) Evaluation of factors necessary to
make the determination of whether a
removal is necessary; and

(v) Determination of whether a
nenfederal party is undertaking proper
response.

{2) A removal prellmmary assessment
of releases from hazardous waste
management facilities may include
collection or review of data such as site
management practices, information from
generators, photographs, analysis of
historicsl photographs, literature
searches. and personal interviews
conducted, as appropriate. ’

{(d) A removal site inspection may be

“performed if more information is

needed. Such inspection may include a
perimeter (i.e., off-site) or on-site
inspection, taking into consideration
whether such inspection can be

. performed safely.

(e) A removal site evaluation shall be

‘terminated when the OSC or lead

agency determines:

(1) There is no release;

(2) The source is neither a vessel nor a
facility as defined in § 300.5 of the NCP;

. (8) The release involves neither a
hazardous substance, nor a pollutant or
contaminant that may present an
imminent and substantial danger to
public health or welfare;

{4) The release consists of a situation
specified in § 300.400(b)(1} through (3)
subject to limitations on response:

(5) The amount, quantity, or
concentration released does not warrant

~federal response;

(6) A party respons:ble for lhe release,
or any other person, is providing
appropriate response, and on-scene
monitoring by the government is not
required; or

(7) The removal site evaluation is
completed.

(f) The results of the removal site
evaluation shall be documented.

(g) If natural resources are or may be
injured by the release, the OSC or lead
agency shall ensure that state and
federal trustees of ihe affected natural
resources are promptly notified in order
that the trustees may initiate
appropriate actions, including those
identified in subpart G of this part. The
OSC or lead agency shall seek to
coordinate necessary assessments,
evaluations, investigations, and
planning with such state and federal
trustees.

{h) If the removal sile evaluation
indicates that removal action under
§ 300.415 is nol required. but that
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remedial action under § 300.430 may be
necessary, the lead agency shall, as
appropriate, initiate a remedial site
evaluation pursuant {o § 300.420.

§ 300.415 Remova! action.
{a)(1) In determining the appropriate

-extent of action to be taken in response

to a given release, the lead agency shall
first review the removal site evaluation,
any information produced through a
remedial site evaluation. if any has been
done previously, and the current site
conditions, to determine if rcmoval
action is appropriate.

{2) Where the responsible parlies are
known, an effort initially shall be made,
to the extent practicable, to determine
whether they can and will perform the
necessary removal action promptly and
properly.

(3) This section does not apply to
removal actions taken pursuant to
section 104(bj of CERCLA. The criteria
for such actions are set forth in section
104(b) of CERCLA.

(b)(1) At any release, regardless of
whether the site is included on the
National Priorities List, where the lead
agency makes the determination, based
on the factors in paragraph (b)(2) of this
section, that there is a threat to public
health or welfare or the environment,
the lead agency may take any
appropriate removal action to abate.
prevent, minimize, stabilize, mitigate, or
eliminate the release or the threat of
release.

(2) The following factors shall be
considered in determining the

-appropriateness of a removal action

pursuant to this section:

(i) Actual or potential exposure to
nearby human populations, animals, or i
the food chain from hazardous '
substances or pollutants or
contaminants;

(ii) Actual or potential contamination
of drinking water supplies or sensitive
ecosystems;

(iii) Hazardous substances or
pollutants or contaminants in drums,
barrels. tanks, or other bulk storage
containers, that may pose a threat of
release;

{iv] High levels of hazardous
substances or pollutants or
contaminants in soils largely at or near
the surface, that may migrate;

(v) Weather conditions that may
cause hazardous substances cr
pollutants or contaminants to migrate or
te released;

{vi) Threat of fire or explosion;

{vii) The availability of other
appropriate federal or state response
me(;:hanisms to respond to the release:
an
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{viii} Other situations or factors that
may pose threals to public health or
welfare or the environment.

(3) If the lead agency determines that
4 removal aclion is appropriate, actions
shall, as appropriate, begin as soon as
possible to abate. prevent. minimize,
stabilize, mitigate. or climinute the
threat to public health or welfare or the
environment. The lead agency shall, at
the earliest possible lime, also make any
necessary delerminations pursuant to
paragraph {b)(4) of this section.

{4) Whenever a planning period of at
least six months exisis before on-site
activities must be initiated, and the lead
agency determines, based on a site
evaluation, that a removal action is
appropriate:

{i) The lead agency shall conduct an
engincering evaluation/cost analysis
(EE/CA) orits equnvalenl The EE/CA is
an analysis of removal alternatives for a
site.

{ii} If environmental samples are to be
collected, the lead agency shall develop
sampling arnd analysis plans that shall
provide a process {or obtaining data of
sufficient quaiiiy and quantity to satisfy
data needs. Sampling and analysis plans
shall be reviewed and approved by EPA.
The sampling and analysis plans shall
consist of two parts:

- (A) The field sampling plan Wthh
describes the number. type, and location
of samples and the type of analyses: and

(B) The quality assurance project plan,
which describes policy. organization,
and fupctional activities and the data
quality objectives and measures
- necessary to achieve adequate data for
use in planning and documenting the
removal action.

(5) Fund-financed removal actions,
other than those autharized under
section 104{b) of CERCLA, shall be
terminated after S2 million has been
obligated for the action or 12 months
have elapsed from the date that removal
activities begin on-site, unless the lead
agenzy determines that:

(i} There is an immediate risk to
public health or welfare or the
environmeni; continued response
actions are immediately required to
prevent, limit. or mitigate an emergency:
.and such assistance wil not otherwise
be provided on a timely basis: or

(ii) Continued response action is
otherwise appropriate and consistent
with the remedial action te be taken.

(c) Removal actions shsll, to the
extent practicable, cortribute to the
efficient performance of any anticipated
long-term remedial action with respect
to the release concerned.

(d) The following removal actions are,
as a general rule. appropriate in the

types of situations shown: however. this
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list is not exhaustive and is not intended
to prevent the lead agency from taking
any other actions deemed necessary
under CERCLA or other appropriate
federal or state enforcement or response
authorities, and the list does not create a
duly on the lead ugency to take action at
any particular time:

(1) Fences, warning signs, or other
security or site control precautions—
where humans or animals have access
to the relecase;

(2) Drainage controls, for example,
runt-off or run-on diversion—where
needed to reduce migration of
hazardous substances or pollutants or
contaminants off-site or to prevent
ptecipitation or run-off from other
sources, for example, flooding, from
ertering the release area from other
areas:

(3) Stabilization of berms, dikes, or
impoundments or drainage or closing of
lagoons—where needed to maintain the
initegrity of the structures;

(4) Capping of contaminated soils or
sludges—where needed to reduce
migration of hazardous substances or
pollutants or contaminants into soil,
ground or surface water, or air;

(5) Using chemicals and other
materials to retard the spread of the
release or to mitigate its effects—where
the use of such chemicals will reduce
the spread of the release:

(8) Excavation, consolidation, or
removal of highly contaminated soils
from drainage or other areas—where

'such actions will reduce the spread of,

or direct contact with, the
contamination;

(7} Removal of drums, barrels, tanks,
or other bulk containers that contain or
may contain hazardous substances or
pollutants or contaminants—where it
will reduce the likelihood of spillage;
leakage; exposure to humans, animals,
or food chain; or fire or explosion;

(8) Containment, treatment, disposal,
or incineration of hazardous materials—
where needed to reduce the likelihood
of human, animal, or food chain
exposure; or

(9) Provisior: of alternative water
supply—whecre necessary immediately
to reduce exposure to contaminated
houschold water and continuing until
such time as local authorities can satisfy
the need for a permanent remedy.

{e) Where necessary to protect public
healib or welfare, the lead agency shall
request that FEMA conduct a temporary
relocation or that state/lncal officials
conduct an evacualion.

{f) If the lead agency determines that
the removal action will not fully address
the threat posed by the release and the
release may require remedial action, the
lcad agency shall ensure ar orderly

transition from removal to remedial
response aclivities.

(g) Removal actions conducted by
stales under cooperative agreements,
described in subpart F of this part, shall
comply with all requirements of this
seclion,

(h) Facilities operated by a state or
political subdivision at the time of
disposal require a siate cost share of at
least 50 percent of Fund-financed
response costs if a Fund-financed
remedial action is conducted.

(i) Fund-financed removal actions
under CERCLA section 104 and removal
actions pursuant to CERCLA section 106
shall, to the extent practicable
considering the exigencies of the
situation, attain applicable or relevant
and appropriate requirements under
federal environmental or state
environmental or facility siting laws.
Waivers described in
§ 300.430(f)(1){ii)(C) may be used for

removal actions. Other federal and state.

advisories, criteria, or guidance may. as
appropriate, be considered in
formulating the removal action (see

§ 300.400(g)(3)). In determining whether
compliance with ARARs is practicable,
the lead agency may consider
appropriate factors, including:

(1) The urgency of the situation: and

(2) The scope of the removal action to
be conducted.

(i) Removal actions pursuant to
section 106 or 122 of CERCLA are not
subject to the following requirements of
this section:

(1; Section 300.415(a}(2) requirement
to locate responsible parties and have
them undertake the response:

(2) Section 300.415(b)(2)(vii)
requirement to consider the availability
of other appropriate federal or state
response and enforcement mechanisms
to respond to the release:

(3) Section 300.415(b)(5)} requirement
to terminate response after $2 million
has been obligated or 12 months have
elapsed from the date of the initial
response; and

(4) Section 300.415(f} requirement to
assure an orderly transition from
removal to remedisal action.

(k) To the extent practicable,
provision for post-removal site control
following a Fund-financed removal
action at both NPL and non-NPL sites is
encouraged to be made prior 1o the
initiation of the removal action. Such
post-removal site control includes
aclions necessary to ensure the
effectiveness and integrity of the
removal action after the completion of
the on-site remova! action or after the $2
millicn or 12-month statutory limils are
reached {or sites that do not meet the
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exemption criteriu in paragraph {b)}{5) of
this section. Posl-removal site control
may be conducted by:

(1) The affected state or political
subdivision thereol or local units of
government for any removal;

" (2) Potentially responsible parties: or

(3) EPA's remedial program for some
federal-lead Fund-financed responses at
NPL sites.

" {1) OSCs/RPMs conducting removal
actions shall submit OSC reports to the
RRT as required by § 300.165.

(m) Community relations in removal
actions. (1) In the case of all removal
aclions taken pursuant to § 300.415 or
CERCLA enforcement achons to compel
removal response, a spokesperson shall
be designated by the lead agency. The
spokesperson shall inform the
community of actions taken, respond to
inquiries, and provide information
concerning the release. All news
- releases or stalements made by
participating agencies shall be
coordinated with the OSC/RPM. The
spokesperson shall notify, at a
minimum, immediately affected citizens,
state and local officials, and, when
appropriate, civil defense or emergency
management agencies.

(2) For actions where, based on the
site evaluation, the lead agency
determines that a removal is
appropriate, and that less than six
months exists before on-site removal
activity musi begin. the lead agency
shall:

(i) Publish a notice of availability of
the administrative reccrd file
established pursuant to § 300.820 in a
- major local newspaper of general
circulation within 60 days of initiation of
on-site removal activity:

(ii) Provide a public comment penod
as appropriate, of not less than 30 days
from the time the administrative record
‘file is made available for public
inspection, pursuant to § 300. 820(b)(2)
and

(iii) Prepare a written response to
significant comments pursuant to

§ 300.820(b){3).

{3) For removal actions where on-site

action is expecled to extend beyond 120

days from the initiation of on-site
removal activities, the lead agency shall
by the end of the 120-day period:

(l) Conduct interviews with local
officials, community residents, public
interest groups, or other interested or
affected parties. as appropriate. to
solicit their concerns, information needs,
and how or when citizens would like to
be involved in the Superfund process:

(i) Prepare a formal community
relations plan (CRP) based on the
community inlerviews and other
relevant information, specifving the
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communily relations activitics that the.
lead agency expects 1o underlake during
the response: und

(iii) Establish al least one local

. informulion repository at or near the

location of the response action. The
information repository should contain
items mude available for public
information. Further, an administrative
record file established pursuant to
subpart I for all removal actions shall be
available for public inspection in at
least one of the repositories. The lead
agency shall inform the public of the
establishment of the information
repository and provide notice of
availability of the administrative record
file for public review. All items in the
repository shall be available for public
inspection and copying.

{4) Where, based on the site
evaluation, the lead agency determines
that a removal action is appropriate and
thet a planning period of at least six
months exists prior to initiation of the
on-site removal activities, the lead
agency shall at a minimum:

(i) Comply with the requirements set
forth in paragraphs (m)(3)(i). (ii), and (iii)
of this section, prior to the completion of
the engineering evaluation/cost analysis
(EE/CA), or its equivalent, except that
the information repository and the
administrative record file will be
established no later than when the EE/
CA approval memorandum is signed;

{ii) Publish a notice of availability and
brief description of the EE/CA in a
major local newspaper of general
circulation pursuant to § 300.820;

{iii) Provide a reasonable opportunity,
not less than 30 calendar days, for .
submission of written and oral
comments after completion of the EE/
CA pursuant to § 300.820(a). Upon
timely request, the lead agency will
extend the public comment period by a
minimum of 15 days; and

(iv) Prepare a written response to
significant comments pursuant to

" § 300.820(a).

§ 300.420 Remedial site evaluation.

(a) General. The purpose of this
section is to describe the methods,
procedures, and criteria the lead agency
shall use to collect data, as required,
and evaluate releases of hazardous
substances, pollutants, or contaminants.
The evaluation may consist of two
steps: a remedial preliminary
assessment {(PA) and a remedial site
inspection (SI).

(b) Remedial preliminary assessment.
(1) The lead agency shall perform a
remedial PA on all sites in CERCLIS as
defined in § 300.5 to:

(i) Sliminate from further
consideration those sites that pose no

threat to bublic health or the -

ecnvironment;

(ii) Determine if there is any potential
need for removal action;

(iii) Set priorities for site inspections;
and : :
{iv) Gather existing data to facilitate
later evaluation of the release pursuant
to the Hazard Ranking System (HRS) if
warranted.

(2) A remedial PA shall consist of a
review of existing information about a
release such as information on the
pathways of exposure, exposure targets,
and source and nature of release. A
remedial PA shall also include an off-
site reconnaissance as appropriate. A
remedial PA may include an on-site
reconnaissance where appropriate.

(3) If the remedial PA indicates that a
removal action may be warranted, the
lead agency shall initiate removal -
evaluation pursuant to § 300.410.

(4) In performing a remedial PA, the
lead agency may complete the EFA
Preliminary Assessment form, available
from EPA regional offices, or its
equivalent, and shall prepare a PA
report, which shall include:

(i} A description of the release:

(ii} A description of the probable
nature of the release; and

(iii) A recommendation on whether
further action is warranted, which lead
agency should conduct further action,
and whether an SI or removal action or
both should be undertaken.

(5) Any person may petition the lead
federal agency (EPA or the appropriate
federal agency in the case of a release
or suspected release from a federa!
facility), to perform a PA of a velease
when such person is, or may be, affected
by a release of a hazardous substance,
pollutant, or contaminant. Such petitions
shall be addressed to the EPA Regional
Administrator for the region in which
the release is located, except that
petitions for PAs involving federal
facilities should be addressed to the
head of the appropriate federal agency.

(i) Petitions shall be signed by the
petitioner and shall coniain the
following:

(A) The full name. address. and phone
number of petitioner:

(B) A description, as precisely as
possible. of the location of the release:
and

(C) How the petitioner is or may be
affected by the release.

{ii) Petilions should also contain the
following information to the extent
available:

{A) What type of substances werc or
may be released:
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(B) The nature of activities that have
occurred where the release is located:
and

(C) Whether local and state
uuthorities have been contacted about
the release.

(iii) The lead federal agency shall
complete a remedial or removal PA
within one year of the date of receipt of
a complete petition pursuant to
paragraph (b)(5) of this section, if one
has not been performed previously,
unless the lead federal agency
determines that a PA is not appropriate.
Where such a determination is made.
the lead federal agency shall notify the
petitioner and will provide a reason for
the determination.

(iv) When determining if performance
of a PA is apprepriate, the lead federal
agency shall take into consideration:

{A) Whether there is information
indicating that a release has occurred or
there is a threat of a release of a
hazardous substance, pollutant, or
contaminant; and

(B) Whether the release is eligible for
response under CERCLA.

(c) Remedial site inspection. (1) The
lead agency shall perform a remedial SI
as appropriate to:

(i) Eliminate from further
consideration those releases that pose
no significant threat to public health or
the environment;

(ii) Determine the potential need for
removal action;

(iii} Collect or develop additional
data. as appropriate, to evaluate the
release pursuant to the HRS; and

(iv) Collect data in addition to that
required to score the release pursuant to
the HRS, as appropriate, to better
characterize the release for more
effective and rapid initiation of the RI/
FS or response under other authorities.

{2} The remedial SI shall build upon
the information collected in the remedial
PA. The remedial SI shall involve, as
appropriate, both on- and off-site field
investigatory efforts, and samipling.

{3) If the remedial Sl indicates that
removal action may be apprepriate, the
lead agency shall initiate removal site
evaluation pursuant to § 300.410.

{4) Prior to conduc!ing field sampling
as part of site inspections, the lead
agency shall develop sampling and
analysis plans that shall provide a
process for obtaining data of sufficient
quality and quantlity to satisfy data
needs. The sampling and analysis plans
shall consist of two parts:

(i) The field sampling plan, which
describes the number, type, and location
of samples, and the type of analyses,
and

(ii) The quality assurance project plan
(QAPP), which describes policy.
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orgenization, and functional activilies,
and the data quality objeclives and
measures necessary to achieve adequate
data for use in site evaluation and
hazard ranking system activities.

(5) Upon completion of a remedial SI,
the lead agency shall prepare a report
that includes the following:

(i} A description/history/nature of
waste handling:

(ii) A description of known
contaminants:

(iii) A description of pathways of
migration of contaminants;

(iv) An identification and description
of human and environmental targets:
and

{v) A recommendation on whether
further action is warranted.

§ 300.425 Establishing remedial priorities.

(a) General. The purpose of this
section is to identify the criteria as well
as the methods and procedures EPA
uses to establish its priorities for
remedial actions.

(b) Mational Priorities List. The NPL is
the list of priority releases for long-term
remedial evaluation and response.

(1) Only those releases included on
the NPL shall be considered eligible for
Fund-financed remedial action. Removal
actions {including remedial planning
activities, RI/FSs, and other actions
taken pursuant to CERCLA section
104(b)) are not limited to NPL sites.

(2} Inclusion of a release on the NPL
does not imply that monieswill be
expended, nor does the rank of a release
on the NPL establish the precise
priorities for the allocation of Fund
resources. EPA may also pursue other
appropriate autharities to remedy the
release, including enforcement actions
under CERCLA and other laws. A site's
rank on the NPL serves, along with other
factors, including enforcement aclions,
as a basis to guide the allocation of
Fund resources among releases.

{3) Federal facilities that meet the
criteria identified in paragraph (c) of this
section are eligible for inclusion on the
NPL. Except as provided by CERCLA
sections 111{e)(3} and 111(c). federal
facilities are not eligible for Fund-
financed remedial actions.

(4) Inclusion on the NPL is not a
precondition to action by the lead
agency under CERCLA sections 106 or
122 or to action under CERCLA section
107 for recovery of non-Fund-financed
costs or Fund-financed costs other than
Fund-financed remedial construction
costs.

(c) Methods for determining eligibility
for NPL. A release may be included on
the NPL if the release meets one of the

following criteria: 000033

{1) The release scores sufficiently high
pursuant to the Hazard Ranking System
described in Appendix A to this part.

(2) A state [not including Indian
tribes) has designated a release as its
highest priorily. States may make only
one such designation: or

{3) The relecase satisfies all of the
following criteria:

(i) The Agency for Toxic Substances
and Disease Registry has issued a health
advisory that recommends dissociation
of individuals from the relcase;

(ii) EPA determines that the release
poses a significant threat to public
health; and

(iii} EPA anticipates that it will be
more cost-effective to use its remedial
authority than to use removal suthority
to respond to the release.

(d) Procedures for placing sites on the
NPL. Lead agencies may submit
candidates to EPA by scoring the
release using the HRS and providing the
appropriate backup documentation.

(1) Lead agencies may submit HRS
scoring packages.to EPA anytime
throughout the year.

(2] EPA shall review lead agencies’
HRS scoring packages and revise them
as appropriate. EPA shall develop any
additional HRS scoring packages on

- releases known to EPA.

{3} EPA shall compile the NPL based
on the methods identified in paragraph
(c) of this section.

(4} EPA shall update the NPL at least
once a year.

{5) To ensuze public involvement
during the proposal to add a release to
the NPL, EPA shall: -

(i) Publis!i the proposed rule in the
Federal Register and solicit comments
through a public comment period; and

(ii) Publish the final rule in the Federal
Register, and make available a response
to each significant comment and any
significant new data submitted during
the comment period.

(6) Releases may be categorized on
the NPL when deemed appropriate by
EPA.

(e) Deletion from the NPL. Releases
may be deleted from or recategorized on
the NPL where no further response is
appropriate. .

{1} EPA shal! consult with the state on
proposed deletions from the NPL prior to
developing the notice of intent to delete.
In making a determination to delete a
release from the NPL. EPA shall
consider, in consultation with the state,
whether any of the following criteria has
been met:

{i} Responsible parties or other
persons have implemented all
appropriate response actions required;
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(i) Al appropriate Fund-financed
response vuder CRRCLA has been
implemented. and no further ruapunse
action by responsible parties is
appropriate: or

(iii) The remedial investigation has
shown that the release poses no
significant threat 1o public health or the
environment and, therefore, taking of
remedial measures is not appropriate.

{2) Releases shall not be deleted from
the NPL until the state in' which the
release was lecated has concurred on
the proposed deletion. EPA shall
provide the state 30 working days for
review of the deletion notice prior to its
publication in the Federal Register.

{3} All releases deleted from the NPL
are eligible for further Fund-financed
remedial actions should future
conditions warrant such action.
Whenever there is a significant release
. from a site deleted from the NPL, the
site shall be restored to the NPL without

application of the HRS.

(4) To ensure public involvement.
during the proposal to delete a release
from the NPL, EPA shall:

{i) Publish a notice of intent to delete
in the Federal Register and solicit
comment through a public comment
period of a minimum of 30 calendar
days;

(ii) In 2 major local newspaper of
general circulation at or near the release
that is proposed for deletion, publish a
notice of availability of the notice of
intent to delete;

. (iii) Place copies of information
supporting the proposed deletion in the
information repository, described in
§ 300.430(c)(2)(iii), at or near the release
proposed for deletion. These items shall
be available for public inspection and
copying: and '

{iv) Respond to each significant
comment and any significant new data
submitted during the comment period
and include this response document in
the firal deletion package.

(5) EPA shall place the final deletion
package in the local information
repository once the notice of final
deletion has been published in the
Federal Register.

~ §300.430 Remedial investigation/
feasiblility study and selection of remedy.
(a) General—(1) Introduction. The
purpose of the remedy selection process
is to implement remedies that eliminate,
reduce, or control risks to human health
and the environment. Remedial actions
are to be implemented as soon as site
data and information make it possible to
do so. Accordingly. EPA has established
the following program goal,
expectations, and program management
principles lo assist in the identification
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and implementation of appropriate
remedial actions,

(i} Program goal. The national goal of
the remedy selection process is to select
remedies that are protective of human

- health and the environment, that

maintain protection over lime, and that
minimize untreated waste.

(ii) Program management principles.
EPA generally shall consider the
following generz! piinciples of program
management during the remedial
process:

(A) Sites should generally ve
remediated in operable units when early
aclions are necessary or appropriate {o
achieve significant risk reduction
quickly. when phased analysis and
response is necessary or appropriate
given the size or complexity of the site,
or to expedite the completion of total
site cleanup. '

(B) Operable units, including interim
action operable units, should not be
inconsistent with nor preclude
implementation of the expected final
remedy. .

{C) Site-specific data needs, the
evaluation of alternatives, and the
documentation of the selected remedy
should reflect the scope and complexity
of the site problems being addressed.

(iii) Expectations. EPA generally shall
consider the following expectations in
developing appropriate remedial
alternatives:

(A) EPA expects to use treatment to

address the principal threats posed by a .

site, wherever practicable. Principal
threats for which treatment is most
likely to be appropriate include liquids,
areas contaminated with high
concentrations of toxic compounds, and
highly mobile materials.

(B) EPA expects to use engineering
controls, such as containment, for waste
that poses a relatively low long-term
threat or where treatment is
impracticable.

{C) EPA expects to use a combination
of methods, as appropriate, to achieve
protection of human health and the
environment. In appropriate site
situations, treatment of the principal

.threats posed by a site, with priority

placed on treating waste that is liquid.
highly toxic or highly mobile, will be
combined with engineering controls
(such as containment) and institutional
controls, as appropriete, for treatment
residuals and untreated waste.

(D) EPA expects to use institutional
controls such as water use and deed
reslrictions to supplement engineering
controls as appropriate for short- =
long-term inanagement to prevent or
limit exposure to hazardous substances,
poilutants, or contaminants. Institutional
conlrols may be used during the conduct

of the remedial investigation/feasibility
study (RI/FS) and implementation of the
remedial action and, where necessary,
as a component of the completed
remedy. The use of institutional controls
shull not substitute for active response
measures {e.g., treatment and/or
containment of source material,
restoration of ground waters to their
beneficial uses) as the sole remedy
unless such active measures are
determined not to be practicable, based
on the balancing of trade-offs among
alternatives that is conducted during the
selection of remedy.

(E) EPA expects to consider using
innovative technology when such
technology offers the potential for
comparable or surerior treatment
performance or implementability, fewer
or lesser adverse impacts than other
available approaches, or lower costs for
similar levels of performance than
demonstrated technologies.

(F) EPA expects to return usable
ground waters to-their beneficial uses
wherever practicable, within a
timeframe that is reasonable given the
particular circumstances of the site.
When restoration of ground water to
beneficial uses is not practicable, EPA
expects to prevent further migration of
the plume, prevent exposure to the
contaminated ground water, and
evaluate further risk reduction.

(2} Remedial investigation/feasibility
study. The purpose of the remedial
investigation/feasibility study {RI/FS) is
to assess site conditions and evaluate
alternatives to the extent necessary to
select a remedy. Developing and
conducting an RI/FS generally includes
the following activities: project scoping,
data collection, risk assessment, :
treatability studies, and analysis of
alternatives. The scope and timing of
these activities should be tailored to the
nature and complexity of the problem
and the response alternatives being
considered.

(b) Scoping. In implementing this
section, the lead agency should consider
the program goal, program management
principles, and expectations contained
in this rule. The investigative and
analytical studies should be tailored to
site circumstances so that the scope and
detail of the analysis is appropriate to
the complexity of site problems being
addressed. During scaping, the lead and
support agencies shall conler to identify
the optimal set and sequence of actions
necessary to address site problems.
Specifically, the lead agency shall:

(1) Assemble and evaluate existing
data on the site, including the results of
any removal actions, remedial
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preliminary assessment and site
inspections. and the NPL listing process.

(2) Develop u conceptual
understanding of the site based on the
evaluation of existing data described in
paragraph (b)(1) of this section.

(3) ldentify likely response scenarios
and potentially applicable lechnologies
and operable units that may address site
problems.

{4) Undertake limited datu collection
efforts or studies where this information
will assist in scoping the RI/FS or
accelerate response actions, and begin
to identify the need for treatability
studies, as appropriate.

(5) ldentify the type. quality. and
quantity of the data that will be
collected during the RI/FS to support
decisions regarding remedial response
activities.

(6) Prepare site-specific health and
safely plans that shall specify, at a
minimum, employee training and
" protective equipment. medical
surveillance requirements, standard
operaling procedures, and a contingency
plan that conforms with 29 CFR 1910.120
(D(1) and (1)(2).

(7) If natural resources are or may be
injured by the release, ensure that state
and federal trustees of the affected
natural resources have been notified in
order that the trustees may initiate
appropriate actions, including those
identified in subpart G of this part. The
lead agensy shall seek to coordinate
necessary assessments, evaluations,
investigations, and planning with such
state and federal trustees.

(8) Develop sampling and analysis
plans that shall provide a process for
obtaining data of sufficient quality and
quantity to satisfy data needs. Sampling
and analysis plans shall be reviewed
and approved by EPA. The sampling
and analysis plans shall consist of two
paris: '

(i) The field sampling plan, which
describes the number, type, and location
of samples and the type of analyses; and

(ii} The quality assurance project plan,
which describes policy, organization.
and functional activities and the data
quality objectives and measures
necessary to achieve adequate data for
use in selecting the appropriate remedy.

(9) Initiate the identification of
potential federal and state ARARs and,
as appropriate, other criteria, advisories,
or guiditnce to be considered.

(c) Community relations. (1) The
community relations requirements
described in this section apply to all
remedial aciivities undertaken pursuant
to CERCLA section 104 and to section
106 or section 122 consent orders or
decrees. or section 106 administrative
otiers.
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{2) The lead agency shall provide for
the conduct of the following community
relations activities, to the extent
practicable, prior to commencing ficld
work for the remedial investigation:

{i) Conducting interviews with local
officiuls, community residents, public
interest groups, or other interested or
affecled parties, as appropriate, lo
solicit their concerns and information
needs, and to learn how and when
citizens would like to be involved in the
Superfund process.

(i) Preparing a formal community
relations plan (CRP), based on the
community interviews and other
relevant information, specifying the
community relations activities that the
lead agency expecls to undertake during
the remedial response. The purpose of
the CRP is to:

(A) Ensure the public appropriate
opportunities for involvement ir a wide
variety of site-related decisions.
including site analysis and
characterization, alternatives analysis,
and selection of remedy;

(B} Determine, based on community
interviews, appropriate activities to
ensure such public involvement, and

(C) Provide appropriate opportunities
for the community to learn about the
site.

(iii) Establishing at least one local
information repository at or near the
location of the response action. Each
information repository should contain a
copy of items made available to the
public, including information that
describes the technical assistance grants
application process. The lead agency
shall inform interested parties of the
establishment of the information
repository.

{iv) Informing the community of the
availability of technical assistance
grants.

(3) For PRP actions, the lead agency
shall plan and imalement the community
relations program &t a site. PRPs may
participate in aspects of the community
relations program at the discretion of
and with oversight by th:e lead agency.

{4) The lead agency may conduct
technical discussions involving PRPs
and the public. These technical
discussions may be held separately
from, but contemporaneously with, the
negotiations/settlement discussians.

(5) In addition, the following
provisions specifically apply to
enforcement actions:

(i) Lead agencies entering into an
enforcement agreement with de minimis
parties under CERCLA seclion 122(g) or
cost recovery settlements under section
122(h) shall publish a notice of the
proposed agreemer:! in the Federal
Register al least 30 days before the
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agreement becomes final, as required by
section 122(i). The notice must identify
the name of the facility and the parties
to the proposed agreement und must
allow an opporiunity for comment and
consideration of comments: and

{ii} Where the enforcement agreement
is embodied in a consent decree, public
noiice und opportunity for public
comment shall be provided in
accordance with 28 CFR 50.7.

(d) Remedial investigation. (1) The
purpose of the remedial investigation
{R1) is to collect data necessary to
adequately characterize the site for the
purpose of developing and evaluating
effective remedial alternatives. To
characterize the site, the lead agency
shall, as appropriate, conduct field
investigations, including treatability
studies, and conduct a baseline risk
assessment. The RI provides information
to assess the risks to human health and
the environment and to support the '
development, evaluation, and selection
of appropriate response alternatives.
Site characterization may be conducted
in one or more phases to focus sampling
efforts and increase the efficiency of the
investigation. Because estimates of
actual or potential exposures and
associated impacts on human and
environmental receptors may be refined
throughout the phases of the RI as new
information is obtained, site
characterization activities should be
fully integrated with the development
and evaluation of alternatives in the
feasibility study. Bench- or pilot-scale
treatability studies shall be conducted,
when appropriate and practicable, to
provide additional data for the detailed
analysis and to support engineering
design of remedial alternatives.

{2) The lead agency shall characterize

the nature of and threat posed by the

hazardous substances and hazardous
materials and gather data necessary to
assess the extent to which the release
poses a threat to human health or the
environment or to support the analysis
and design of potential respgnse actions
by conducting, as appropriate, field
investigations to assess the following
factors:

(i) Physical characteristics of the site,
including important surface features,
soils, geology. hydrogeology,
meteorology. and ecology:

{ii) Characteristics or classifications
of air, surface water. and ground water;

(iii) The general characteristics of the
wasle, including quantities, state,
concentration, toxicity. propensity to
bioaccumulate, persistence. and
mobility:
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(iv) The extent to which the source
can be adequately identified and
characterized; :

(v) Actual and potential exposure
puthways through environmental media:

{vi) Actual and potential exposure
routes, for example, inhalation and
ingestion; and

{vii) Cther faclors, such as sensitive
populations, that pertain to the
characterization of the site or support
the analysis of potential remedial action
alternatives.

{3) The lead and support agency shall
identify their respective potential
ARARs related to the location of and
contaminants at the site in a timely
manner. The lead and support agencies
may also, as appropriate, idenlify other
pertinent advisories, criteria, or
guidance in a timely manner (sce
§ 300.400(g)(3)).

{4) Using the duta developed under
paragraphs (d) (1) and (2) of this section,
the lead agency shall conduct a site-
specific baseline risk assessment to
characterize the current and potential
threats to human health and the
environment that may be posed by
contaminants migrating to ground water
or surface water., releasing to air,
leaching through soil, remaining in the
soil, and bioaccumulating in the food
chain. The results of the baseline risk
assessment will help establish
acceptable exposure levels for use in
developing remedial alternatives in the

FS, as described in paragraph (e} of this -

section.

(e) Feasibility study. (1) The primary
. objective of the feasibility study (FS) is
to ensure that appropriate remedial
alternatives are developed and
evaluated such that relevant information
concerning the remedial action options
can be presented to a decision-maker
and an appropriate remedy selected.
The lead agency may develop a
feasibility study to address a specific
site problem or the entire site. The
development and evaluation of
alternatives shall reflect the scope and
complexity of the remedial action under
consideration and the site problems
being addressed. Development of
alternatives shall be fully integrated
with the site characterization activities
of the remedial investigation described
in paragraph (d) of this section. The lead
agency shall include an alternatives
screening step. when needed. to select a
reasonable number of alternatives for
detailed analysis.

{2) Alternatives shall be developed
that protect human health and the
environment by recycling waste or by
eliminating, reducing, and/or controlling
risks posed through each pathway by a
site. The number and type of
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alternatives to be analyzed shall be
determined at each site, tuking into
account the scope, characteristics, and
complexity of the site problem that is
being addressed. In developing and, as

‘appropriate, screening the alternatives,

the lead agency shall:

(i) Establish remedial action
objectives specifyiug contaminants and
media of concerr, potential exposure
pathways, and vemediation goals.
Initially, preliminary remediation goals
are developed based on readily
available information, such as chemical-
specific ARARSs or other reliable
information. Preliminary remediation
goals should be modified, as necessary,
as more information becomes available
during the RI/FS. Final remediation
goals will be determined when the
remedy is selected. Remediation goals
shall establish acceptable exposure
levels that are protective of human
health and the environment and shall be
developed by considering the following:

(A) Applicable or relevant and
appropriate requirements under federal
environmental or state environmental or
facility siting laws, if available, and the

‘following factors:

(1) For systemic toxicants. acceptable
exposure levels shall represent
concentration levels to which the human
population, including sensitive
subgroups, may be exposed without
adverse effect during a lifetime or part
of a lifetime, incorporating an adequate
margin of safety; '

(2) For known or suspected
carcinogens, acceplable exposure levels
are generally concentration levels that
represent an excess upper bound
lifetime cancer risk to an individual of
between 10~ * and 10~ ®using information

‘on the relationship between dose and
. response. The 10~ ¢risk level shall be

used as the point of departure for
determining remediation goals for
alternatives when ARARs are not
available or are noi sufficiently
protective because of the presence of
multiple contaminants at a site or
multiple pathways of exposure;

{3) Factors related to technical
limitations such as detection/
quantification limits for contaminants;

(4) Factors related to uncertainty; and

(5) Other pertinent information.

(B) Maximum contaminant level goals
{MCLGSs). established under the Safe
Drinking Water Act, that are set at
levels above zero. shall be attained by

“ remedial actions for ground or surface

walers that are current or potential
sources of drinking water, where the
MCLGs are relevant and appropriate
under the circumstances of the release
based on the factors in § 300.400(g)(2). If
an MCLG is determined not to be
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relevant and appropriate, the
corresponding maximum contaminant
level (MCL) shall be attained where
relevant and appropriate to the
circumstances of the release.

(C) Where the MCLG for a
contaminant has been set at a level of
zero, the MCL promulgated for that
contaminant under the Safe Drinking
Water Act shall be attained by remedial
actions for ground or surface waters that
are current or polential sources of
drinking water, where the MCL is
relevant and appropriate under the
circumstances of the release based on
the factors in § 300.400(g)(2).

(D) In cases involving multiple
contaminants or pathways where
attainment of chemical-specific ARARs
will result in cumulative risk in excess
of 1074 criteria in paragraph (e}(2)(i)(A)
of this section may also be considered
when determining the cleanup level to
be attained.

(E) Water quality criteria established
under sections 303 or 304 of the Clean
Watler Act shall be attained where
relevant and appropriate under the
circumstances of the release.

{F) An alternate concentration limit
{ACL) may be established in accordance
with CERCLA section 121{d}(2)(B){ii).

{G) Enviromnental evaluations shall
be performed to assess threats to the
environment, especially sensitive
habitats and critical habitats of species
protected under the Endangered Species
Act.

(ii) Identify and evaluate potentially
suitable technologies, including
innovative technologies:

(iii) Assemble suitable technologies
into alternative remedial actions.

(3) For source control actions, the lead
agency shall develop. as appropriate:

(i) A range of alternatives in which
treatment that reduces the toxicity,
mobility, or volume of the hazardous
suostances, pcllutants, or coniaminants
is a principal element. As appropriate,
this range shall include an aiternative
that removes or destroys hazardous
substances, pollutants, or contaminants
to the maximum extent feasible,
eliminating or minimizing, to the degree
possible, the need for long-term
management. The lead agency also shall
develop, es appropriate, other
alternatives which. at a minimum, treat

the principal threats posed by the site

but vary in the degree of trcatment
employed and the quantities and
characteristics of the treatment
residuals and untreated waste that must
be managed: and

{(ii) One or more alternatives that
involve little or no treatment, but
provide protection of human health and
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the environment primarily by preventing
or controlling exposure to hazardous
substances, pollutants, or.contaminants,
through engineering controls, for
example. containment, and, as
necessary. institutional controls to
protect human health and the
environmen! and 1o assure continued
effectivencss of the response action.

{4) For ground-water response actions,
the lead agency shall develop e limited
number of remedial alternatives that
attain site-specific remediation levels
within different restoration time periods
ulilizing one or more different
technologies.

(5) The lead agency shall develop one
or more innovative treatment
technologies for further consideration if
those technologies offer the potential for
comparable or superior performance or
implementability; fewer or lesser
adverse impacts than other available
approaches; or lower costs for similar
levels of performance than
demonstrated treatment technologies.

(6) The no-action alternative, which
may be no further action if some
removal or remedial action has already
occurred at the site, shall be developed.

(7) As appropriate, and to the extent
sufficient information is available, the
short- and long-term aspects of the
following three criteria shall be used to
guide the development and screening of
remedial alternatives:

(i) Effectiveness. This criterion
focuses on the degree to which an
alternative reduces toxicity, mobility, or
volume through treatment, minimizes
residual risks and affords long-term
protection, complies with ARARs,
minimizes short-term impacts, and how
quickly it achieves protection.
Alternatives providing significantly less
effectiveness than other, more promising
alternatives may be eliminated.
Alternatives that do not provide
adequate protection of humen health
and the environment shall be eliminated
from further consideration.

(ii) Implementability. This criterion
focuses on the technical feasibility and
availability of the technologies each
alternative would employ and the
administrative feasibility of
implementing the alternative.
Alternatives that are technically or
administratively infeasible or that
would require equipment, specialists, or
facilities that are not available within a
reasonable period of time may be
eliminated from further consideration.

{iii) Cos!. The costs of construction
and any long-term costs to operate and
maintain the alternatives shall be
considered. Costs that are grossly
excessive compared to the overall
effectivencss of aliernatives may be
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considered as one of several factors
used to climinate alternatives.
Alternatives providing effectiveness and
implementahility similar to that of
another alternative by employing a
similar method of treatment or
engineering conlrol, but at greater cost,
may be eliminated.

(8) The lead agency shall notifv the
support agency of the alternatives that
will be evaluated in detail to facilitate
the identification of ARARs and, as
appropriate, pertinent advisories,
criterin, or guidance to be considered.

(9) Detailed analysis of alternatives.
(i) A deiailed analysis shall be
conducted on the limited number of
alternatives that represent viable
approaches to remedial action after
evaluation in the screening stage. The
lead and support agencies must identify
their ARARs related to specific actions
in a timely manner and no later than the
early stages of the comparative analysis.
The lead and support agencies may also,
as appropriate, identify other pertinent
advisories, criteria, or guidance in a
timely manner.

(ii) The detailed analysis consists of
an assessment of individual alternatives
against each of nine evaluation criteria
and a comparative analysis that focuses
upon the relative performance of each
alternative against those criteria.

(iii} Nine criteria for evaluation. The
analysis of alternatives under review

shall reflect the scope and complexity of .

site problems and alternaiives being
evaluated and consider the relative
significance of the factors within each
criteria. The nine evaluation criteria are
as follows: '

(A) Overall protection of human
health and the environment.
Alternatives shall be assessed to
determine whether they can adequately
protect human health and the
environment, in both the short- and
long-term, from unacceptable risks
posed by hazardous substances,
pollutants, or contaminants present at
the site by eliminating, reducing, or
controlling exposures to levels
established during development of
remediation goals consistent with
§ 300.430(e){2)(i). Overall protection of
human health and the environment
draws on the assessments of other
evaluation criteria, especially long-term
effectiveness and permanence, short-
term effectiveness, and compliance with
ARARs.

(B) Compliance with ARARs. The
alternatives shall be assessed to
determine whether they atlain
applicable or relevant and appropriale
requirements under federal
environmental laws and state
environmental or facility siting laws or

provide grounds for invoking one of the
waivers under paragraph (f)(1)(ii}(C) of
this section.

(C) Long-term effectivencss and
permanence. Alternatives shail be
assessed for the long-term cffectiveness
and permanence they afford, along with
the degree of certainty that the
alternative will prove successful.
Factors that shall be considered, as
appropriate. include the following:

(1) Magnitude of residual risk
remaining from untreated waste or
treatment residuals remaining at the
conclusioit of the remedial aclivities.
The characteristics of the residuals
should be considered to the degree that
they remain hazardous, taking into
account their vo'nme, toxicity, mobility,
und propensity to bioaccumulate.

{2) Adequacy anc reliability of
controls such as containment systems
and institutional controls that are
necessary to manage treatment
residuals and untreated waste. This
factor addresses in particular the
uncertainties associated with land
disposal for providing long-term
protection from residuals; the
assessment of the potential need to
replace technical components of the
alternative, such as a cap, a slurry wall,
or a treatment system; and the potential
exposure pathways and risks posed
should the remedial action need
replacement.

(D) Reduction of toxicity, mobility, or
volume through treatment. The degree to
which alternatives employ recycling or
treatment that reduces toxicity, mobility,
or volume shall be assessed, including
how treatment is used to address the
principal threats posed by the site.
Factors that shall be considered, as
appropriate, include the following:

{1) The treatment or recycling
processes the alternatives employ and
materials they will treat;

{2) The amount of hazardous
substances, pollutants, or contaminants
that will be destroyed. treated, or
recycled:

(3} The degree of expected reduction
in toxicity, mobility, cr volume of the
waste due to treatment or recycling and
the specification of which reduction{s}
are occurring:

{4) The degree to which the treatment
is irreversible;

(5) The type and quantity of residuals
that will remain following treatment,
considering the persistence, toxicity,
mobility, and propensity to
bioaccumulate of such hazardous
substances and their constituents: and

(6) The degree to which treatment
reduces the inherent hazards posed by
principal threats at the site.
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(E) Short-term effectiveness. The
short-term impacts of niternatives shall
be assessed considering the following:

(7) Short-term risks that iight be
posed to the community during
implementation of an alternative;

2) Potential impacts on workers
during remedial action and the
effectiveness and reliability of
protective measures;

{3) Potential environmental impacts of
the remedial action and the
effectiveness and reliability of
mitigative measures during
implementation; and

{4) Time until protection is achieved.

(F) Implementability. The ease or -
difficulty of implementing the
alternatives shall be assessed by
considering the following types of
factors as appropriate:

(1) Technical feasibility, including
technical difficulties and unknowns
associated with the construction and
operation of a technology, the reliability
of the technology. ease of undertaking
additional remedial actions, and the
ability to monitor the effectiveness of
the remedy.

(2) Administrative feasibility.
including activities needed to coordinate
with other offices and agencies and the
ability and time required to obtain any
necessary approvals and permits from
- other agencies (for off-site actions);

(3) Availability of services ard

" materials. including the avaiiability of
adequate off-site treatment, storage
capacity, and disposal capacity and
services; the availability of necessary
equipment and specialists, and
provisions to ensure any necessary
additional resources; the availability of
services and materials; and availability:
of praspective technologies.

(G) Cost. The types of costs that shall
be assessed include the following:

-{1) Capital costs, including both direct
and indirect.costs;

(2) Annual operation and maintenance
costs; and

(3) Net present value of capital and
O&M costs.

(H) State acceptance. Assessment of
state concerns may nol be completed
until comments on the RI/FS are
received but may be discussed, to the
extent possible, in the proposed plan
issued for public comment. The state
concerns that shall be assessed include
the following:

(1) The state's position and key
concerns related to the preferred
alternative and other allernatives; and

{2) State comments on ARARs or the
proposed use of waivers,

(I) Community acceptance. This
assessment includes determining which
components of the alternatives
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interested persons in the community
support, have reservalions about, or
oppose. This assessment may not be
completed until comments on the
proposed plan are received.

() Selection of remecdy—(1) Remedies
selecled shall reflect the scope and
purpose of the actions being undertaken
and how the action relates to long-term,
comprehensive response at the site.

(i) The criteria noted in paragraph
(e)(9)(iii) of this section are used to
select & remedy. These crileria are
categorized into three groups.

(A) Threshold criteria. Overall
protection of human health and the
environment and compliance with
ARARSs (unless a specific ARAR is
waived) are threshold requirements that
each alternative must meet in order to
be eligible for selection.

{B) Primary balancing criteria. The
five primary balancing criteria are long-
term effectiveness and permanence;
reduction of toxicity, mobility, or volume
through treatment; short-term
effectiveness: implementability; and
cost.

(C) Modifying criteria. State and
community acceptance are modifying
criteria that shall be considered in
remedy selection.

(ii) The selection of a remedial action
is a two-step process and shall proceed
in accordance with § 300.515(e). First,
the lead agency, in conjunction with the
support agency, identifies a preferred
alternative and presents it to the public
in a proposed plan, for review and
comment. Second, the lead agency shall
review the public comments and consult
with the slate (or support agency) in
order to determine if ihe alternative
remains the most appropriate remedial
action for the site or site problem. The
lead agency. as specified in § 300.515(e),
makes the final remedy selection
decision, which shall be documented in
the ROD. Each remedial alternative
selected as a Superfund remedy will
employ the criteria as indicated in
paragraph (£){1)(i) of this section to
make the following determination:

(A) Each remedial action selected
shall be protective of human health and
the environment.

(B) On.site remedial actions selected
in a ROD must attain those ARARs that
are identified at the time of ROD
signature or provide grounds for
invoking a waiver under
§ 300.430(N)(1)(ii)(C).

(1) Requirements that are promulgated
or modified after ROD signature must be
attained (or waived) only when
determined to be applicable or relevant
and appropriate and necessary o ensure
that the remedy is protective of human
health and the environment.
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(2) Components of the remedy not
described in the ROD must altain (or
waive) requirements that are identified
as applicable or relevant and
appropriate at the time the amendment
to the ROD or the explanation of
significant difference describing the
component is signed.

(C) An alternative that does not meet
an ARAR under federal environmental
or statc environmental or facility siting
laws may be selected under the
following circumstances:

(1) The alternative is an interim
measure and will become part of a total
remedial action that will attain the
applicable or relevant and appropriate
federal or state requirement;

(2) Compliance with the requirement
will result in greater risk to human
health and the environment than other
altesnatives; '

(3) Compliance with the requirement
is technically impracticable from an
engineering perspective;

(4} The alternative will attain a
standard of performance that is
equivalent to that required under the
otherwise applicable standard,
requirement, or limitation through use of
another method or approach;

(5) With respect to a state
requirement, the state has not
consistently applied, or demonstrated
the intention to consistently apply, the
promulgated requirement in similar
circumstances at other remedial actions
within the state; or

(6) For Fund-financed response
actions only, an alternative that attains
the ARAR will not provide a balance
between the need for protection of
human health and the environment at
the site and the availability of Fund
monies to respond to other sites that
may present a threat to human health
and the environment.

(D) Each remedial action selected
shall be cost-effective, provided that it
first satisfies the threshold criteria set
forth in § 300.430{f)(1)(ii) {A) and (B).
Cost-effectiveness is determined by
evaluating the following three of the five
balancing criteria noted in
§ 300.430(f)(1)(i)(B} to determine overall
effectiveness: long-term effectiveness
and permanence, reduction of toxicity,
mobility. er volume through treatment,
and short-term effectiveness. Overall
effectiveness is then compared to cost to
ensure lhat the remedy is cost-effective.
A remedy shall be cost-effective if its
cosis are proportional to its overall
effectiveness.

(E) Each vemedial action shall utilize
permanent sclutions and alternative
treatment technologies or resource
recovery technologies to the maximum
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extent practicable. This requirement

shall be fulfilled by selecting the

alternative that satisfies paragraph

(f)(2)(ii) (A) and (B) of this section and

provides the best balance of trade-offs

among alternatives in terms of the five
primary balancing criteria noted in
paragraph (f)(1)(i)(B) of this section. The
balancing shall emphasize long-term
effectiveness and reduction of toxicily,
mobility, or volume through treatment.

The balancing shall also consider the

preference for treatment as a principal

element and the bias against off-site
land disposal of untreated waste. In
making the determination under this
paragraph, the modifying criteria of
state acceptance and community
acceplance described in paragraph

(N{1)(i){C) of this section shall also be

- considered.

(2) The proposed plan. In the first step

- in the remedy selection process, the lead

agency shall identify the alternative that

best meets the requirements in

§ 300.430(f}(1). above. and shall present

that alternative to the public in a

proposed plan. The lzad agency, in

conjunction with the support agency and

- consistent with § 300.515(e), shall
prepare a proposed plan that briefly
describes the remedial alternatives .

. analyzed by the lead agency, proposes a
preferred remedial action alternative,
and summarizes the information relied
upon to select the preferred alternative.
The selection of remedy process for an
operable unit may be initiated at any
time during the remedial action process.
The purpose of the proposed plan is to

- supplement the RI/FS ard provide the
public with a reasonable opportunity to
comment on the preferred alternative for
remedial action, as wel! as alternative

-plans under consideration, and to
participate in the selection of remedial
action at a site. At a minimum, the
proposed plan shall:

(i) Provide a brief summary
description: of the remedial alternatives
evaluated in the detailed analysis
established under paragraph {e)(9)} of
this section:

(ii} Identify and provide a discussion
of the rationale that supports the
preferred alternative:

(ifi) Provide a summary of any formal
coraments received from the support
agency; and

(iv) Provide a summary explanation of
any proposed waiver identified under
paragraph (f)(1){ii)(C) of this section
from an ARAR.

(3) Community relations to support
the selection of remedy. (i} The lead
agency, alter preparation of the
proposed plan and review by the
support agency. shall conduct the
following activitiez:
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(A} Publish a notice of availability
and brief analysis of the proposed plan
in a major local newspaper of general
circulation;

(B) Make the proposed plan and
supporting analysis and information
available in the administrative record
required under subpart I of this part;

(C) Provide a reasonable opportunity,
not less than 30 calendar days, for
submission of written and oral
comments on the proposed plan and the
supporling analysis and information
located in the information repository,
including the RI/FS, Upon timely
request, the lead agency will extend the
public comment period by a minimum of
30 additional days:

{D) Provide the opportunity for a
public meeting to be held during the
public comment period at or near the
site at issue regarding the proposed plan
and the supporting analysis and
information;

(E) Keep a transcript of the public
meeting held during the public comment
period pursuant to CERCLA section
117(a) and make such transcript
available to the public: and

(F) Prepare a written summary of
significant comments, criticisms, and
new relevant information submitted
during the public comment period and
the lead agency response to each issue.
This responsiveness summary shall be
niade available with the record of
decision. _

(ii) After publication of the proposed
plan and prior to adoption of the
selected remedy in the record of
decision. if new information is made
available that significantly changes the
basic features of the remedy with
respect to scope, performance, or cost,
stch that the remedy significantly
differs from the original proposal in the
proposed plan and the supporting
analysis and information, the lead
agency shall:

{A) Include a discussion in the record
of decision of the significant changes
and reasonus for such changes, if the lead
agency determines such changes could
be reasonably anticipated by the public
based on the alternatives and other
information available in the proposed
plan or the supporting analysis and
information in the administrative record;
or

(B) Seek additional public comment
on a revised proposed plan, when the
lead agency determines the change
could not have been reasonably
anticipated by the public based on the
information available in the proposed
plan or the supporting analysis and
information in the administrative record.
The lead agency shall, prior to adoption
of the selected remedy in the ROD, issue
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a revised proposed plan, which shall
include a discussion of the significant
changes and the reasons for such
changes, in accordance with the public
participation requirements described in
paragraph (f)(3)(i) of this section.

(4) Final remedy selection. (i) In the
second and final step in the remedy
sclection process, the lead agency shall
reassess its initial determination that
the preferred alternative provides the
best balance of trade-offs, now factoring
in any new information or points of
view expressed by the state (or support
agency) and community during the
public comment period. The Jead agency
shall consider state (or support agency)
and community comments regarding the
lead agency's evaluation of alternatives
with respect to the other criteria. These
comments may prompt the lead agency
to modify aspects of the preferred
alternative or decide that another
alternative provides a more appropriate
balance. The lead agency. as specified
in § 300.515(e), shall make the final
remedy selection decision and document
that decision in the ROD.

(ii) If a remedial action is selected that
results in hazardous substances,
pollutants, or contaminants remaining at
the site above levels that allow for
unfimited use and unrestricted exposure,
the lead agency shall review such action
no less often than every five years after
initiation of the selected remedial
action.

(iii) The process for selection of a
remedial action at a federal facility on
the NPL, pursuant to CERCLA section
120, shall entail:

(A) Toint selection of remedial action
by the head of the relevant department,
agency, or instrumentality and EPA:; or

(B) If mutual agreement on the remedy
is not reached, selection of the remedy
is made by EPA. ‘

(5) Documenting the decision. (i) To
support the selection of a remedial
action, all facts, analyses of facts, and
site-specific policy determinations
considered in the course of carrying out
activities in this section shall be
documented, as appropriate, in a record
of decision. in a level of detail
appropriate to the site situation, for
inclusion in the administrative record
required under subpart I of this part.
Documentation shall explain how the
evaluation criteria in paragraph
(e)(9)(iii) of this section were used lo
select the remedy.

(ii) The ROD shall describe the
following statutory requirements as they
relate to the scope and objectives of the
action:

(A) How the selected remedy is

- protective of human health and the
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environment, explaining how the
remedy eliminates, reduces, or controls
exposures to human and environmental
receptors;’

{B) The federal and stale requirements
that are applicable or relevant and
appropriate to the site that the rcmcdy
will attain;

(C) The applicable or relevant and
appropriate requirements of other
federal and state laws that the remedy
will not meet, the waiver invoked, and
the justification for mvokmg the waiver;

" (D) How the remedy is cost-effective,
i.e.. explaining how the remedy provides
overall effectiveness proportional to its
cosls:

(E) How the remedy utilizes
permanent solutions and alternative
treatment technologies or resource
recovery technologies to the maximum
extent practicable; and

(F) Whether the preference for
remedies employing treatment which
permanently and significantly reduces
the toxicity. mobility, or volume of the
hazardous substances, pollutants, or
contaminants as a principal element is
or is not satisfied by the selected
remedy. If this preference is not .
satisfied, the record of decision must
explain why a remedial action involving
such reductions in toxicity, mobility, or

- volume was not selected.

(iii) The ROD also shall:

{A) Indicate, as appropriate, the
remediation goals, discussed in
paragraph (e){(2)(i) of this section, that
- the remedy is expected to achieve.

Performance shall be measured at
appropriate locations in the ground
water, surface water, soils, air, and
other affected environmental media.

" Measurement relating to the
performance of the treatment processes
-and the engineering controls may also
be identified, as appropriate;

- (B) Discuss significant changes and
the response to comments described in
paragraph (f){3)(i)(F) of this section;

(C) Describe whether hazardous
substances, pollutants, or contaminants
will remain at the site such that a
review of the remedial action under
paragraph (f)(4)(ii) of this section no less
often than every five years shall be
required; and

(D) When appropriate, provide a
commitment for further analysis and
selection of long-term response

measures within an appropriate time-
frame.

(6) Community relations when the
record of decision is signed. After the
ROD is signed, the lead agency shall:

{i) Publish a notice of the availability
of the ROD in a major local newspaper
of generul circulation: and
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{ii) Make the record of decision
available for public inspection and

' copymg at or near the facility at issue

prior to the commencement of any
remedial action.

§ 300.435 Remedial design/remedial

.action, operation and maintenance.

(a) General. The remedial design/
remedial action (RD/RA) stage includes
the developmer.t of the actual design of
the selected remedy and implementation
of the remedy through construction. A
period of operation and maintenance
may follow the RA activities.

(b) RD/RA activities. (1) All RD/RA
activities shall be in conformance with
the remedy selected and set forth in the
ROD or other decision document for that
site. Those portions of RD/RA sampling
and analysis plans describing the QA/
QC requirements for chemical and
analytical testing and sampling
procedures of samples taken for the .

_purpose of determining whether cleanup

action levels specified in the ROD are
achieved, generally will be consistent
with the requirements of § 300.430({b)(8).

{2) During the course of the RD/RA,
the iead agency shall be responsible for
ensuring that all federal and state
requirements that are identified in the
ROD as applicable or relevant and
appropriate requirements for the action
are met. If waivers from any ARARs are
involved, the lead agency shall be
responsible for ensuring that the
conditions of the waivers are met.

(c} Community relations. (1) Prior to
the initiation of RD, the lead agency
shall review the CRP to determine

whether it should be revised to describe

further public involvement activities
during RD/RA that are not already
addressed or provided for in the CRP.

(2) After the adoption of the ROD, if
the remedial action or enforcement
action taken, or the settlement or
consent decree entered into, differs
significantly from the reinedy selected in
the ROD with respect to scope,
performance, or cost, the lead agency
shall consult with the support agency, as
appropriate, and shall either:

(i) Publish an explanation of

. -significant differences when the

diffzrences in the remedial or
enforcement action, settlemeiit, or
consent decree significantly change but

- do not fundamentally alter the remedy

selected in the ROD with respect to
scope, performance, or cost. To issue an
explanation of significant differences.
the lead agency shall:

(A) Make the explanation of
sigrificant differcnces and supporting
information available to the public in
the adrministrative record established
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under § 300.815 and the information
repository; and

(B) Publish a notice that briefly
summarizes the explanation of
significant differences, including the
reasons for such differences, in a major
local newspaper of general circulation:
or

(ii) Propose an amendment to the ROD
if the differences in the remedial or
enforcement action, settlement, or
consent decree fundamentally alter the
basic features of the selected remedy
with respect to scope, performance, or
cost. To amend the ROD, the lead
agency, in conjurnction with the support
agency. as provided in § 300.515(e},

_shall:

(A) Issue a notice of availability and
brief description of the proposed
amendment to the ROD in a major local
newspaper of general circulation:

{B) Make the proposed amendment to
the ROD and information supporting the
decision available for public comraent;

(C) Provide a reasonable opportunity,
not less than 30 calendar days, for
submission of written or oral comments
on the amendment to the ROD. Upon
timely request, the lead agency will
extend the public comment period by a
minimum of 30 additional days:

(D} Provide the opportunity for a
public meeting to be held during the
public comment! period at or near the
facility at issue;

(E) Keep a transcript of comments
received at the public meeting held
during the public comment period;

(F) Include in the amended ROD a
brief explanation of the amendment and
the response to each of the significant
comments, criticisms, and new relevant
information submitted during the public
comment period;

(G) Publish a notice of the avallablllty
of the amended ROD in a major local
newspaper of general circulation: and

(H) Make the amended RCD and
supporting information available to the
public in the administrative record and
information repository prior to the
commencement of the remedial action
affected by the amendment.

(3) After the completion of the final
engineering design, the lead agency
shall issue a fact sheet and provide, as
appropriate, ¢ public briefing prior to the
initiation of the remedial action.

{d) Contractor coaflict of interest. {1)
For Fund-financed RD/RA and O&M
activities, the lea: agency shall:

{i) Include appropriate language in the
solicitation requiring potential prime
vontractors to submit information on
their st.:tus, as well as the stetus of their
subcontractors, parent companies, and
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affiliates. as potentiaily responsible
parties al the site.
(ii) Require potential prime

contractors to certify that, to the best of -

their knowledge. they and their potential
subcontractors, parant companics, and
affiliates have disclosed all information
described in § 300.435(d)(1)(i) or that no
such information exists, and that any
such information discovered after
submission of their bid or proposal or
contract award will be disclosed
immediately.

(2) Prior to contract award, the lead
agency shall evaluate the information
provided by the potential prime
contractors and:

{i) Determine whether they have
conflicts of interest that could
significantly impact the performance of
the contract or the lability of potential
prime contractors or subcontractors.

(i} If a potential prime contractor or
subcontractor has a conflict of interest
that cannot be avoided or otherwise
resolved. and using that potential prime
contractor or subcontractor to conduct
RD/RA or O&M work under a Fund-
financed action would not be in the best
interests of the state or federal
government, an offeror or bidder
contemplating use of that prime
contractor or subcontractor may be
declared nonresponsible or ineligible for
award in accordance with appropriate
acquisition regulations, and the contract
may be awarded to the next eligible
offeror or bidder.

(e) Recontracting. (1) If a Fund-
financed contract must be terminated
because additional work outside the
scope of the contract is needed, EPA is
authorized to take appropriate steps to
continue interim RAs as necessary to
reduce risks to public health and the
environment. Appropriate steps may
include extending an existing contract
for a federal-lead RA or amending a
cooperative agreement for a state-lead
RA.: Until the lead agency can reopen
the bidding process and recontract to
complete the RA, EPA may take such
appropriate steps as described above to
cover interim work to reduce such risks.
where:

(i) Additional work is found to be
needed as a result of such unforeseen
situations as newly discovered sources,
types. or quantities of hazardous
substances at a facility: and

(ii) Performance of the complete RA
requires the lead agency to rebid the
contract because the existing contract
does not encompass this newly
discovered work.

(2) The cost of such interim actions
shall not exceed $2 million.

{f) Operation and maintenance. (1)
Operation and maintenance (O&M)
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measures are initiated after the remedy
has achieved the remedial action
objectives and remediation goals in the
ROD. and is determined to be
operational and functional, except for
ground- or surface-water restoration
actions covered under § 300.435(1)(4). A
state must provide ils assurance to
assume responsibiliiy for O&M,
including, where aporopriate.
requirements for maintaining
institutional controls, under § 300.510(c).

(2) A remedy becomes “operational
and funclional” either one year after
construction is complete, or when the
remedy is determined concurrently by
EPA and the state to be functioning
properly and is performing as designed,
whichever is earlier. EPA may grant
extensions to the one-year period, as
appropriate.

(3) For Fund-financed remedial
actions involving treatment or other
measures to restore ground- or surface-
water quality to a level that assures
protection of human health and the
environment, the operation of such
treatment or other measures for a period
of up to 10 vears after the remedy
becomes operational and functional will
be considered part of the remedial
action. Activities required to maintain
the effectiveness of such treatment or
measures following the 10-year period,
or after remedial action is complete,
whichever is earlier, shall be considered
O&M. For the purposes of federal
funding provided under CERCLA section
104(c)(6). a restoration activity will be
considered administratively “complete”
when:

(i) Measures restore ground- or
surface-water quality to a level that
assures protection of human health and
the environment:

(ii) Measures restore ground or
surface water to such a point that

reductions in contaminant

concentrations are no longer significant;
or

(iii) Ten years have elapsed,
whichever is earliest.

(4) The following shall not be deemed
to constitute treatment or other
measures to restore contaminated
ground or surface water under
§ 300.435(f)(3):

(i} Source control maintenance
measures; and

(i) Ground- or surface-water
measures initiated for the primary
purpose of providing a drinking-water
supply, not for the purpose of restoring

ground water.
000041
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§ 300.440 Procedures for planning and
implementing off-site response actions
(Reserved).

Subpart F—State Involvement in
Hazardous Substance Responsge

§300.500 General.

{a) EPA shall ensiure meaningful and
substantial state invelvement in
hazardous substance response as
specified in this subpart. EPA shall
provide an opportunity for state
parlicipation in removal, pre-remedial,
remedial, and enforcement responsc
aclivities. EPA shall encourage states to
enter into an EPA/state Superfund
Memuorandum of Agreement (SMOA)
under § 300.505 to increase state
involvementi and strengthen the EPA/
state partnership.

(b) EPA shall encourage states to
participate in Fund-financed response in
two ways. Pursuant to § 300.515(a).
states may either assume the lead
throyigh a cooperative agreement for the
response action or may be the suppor!
agency in EPA-lead remedial response.
Section 300.515 sets forth requirements
for state involvement in EPA-lead
remedial and enforcement response and
also addresses comparable
requirements for EPA involvement in
state-lead remedial and enforcement
response. Section 300.520 specifies
requirements for state involvernent in
EPA-lead enforcement negotiations.
Section 300.525 specifies requirements
for state involvement in removal
actions. In addition to the requirements
set forth in this subpart, 40 CFR part 35,
subpart O, “Cooperative Agreements
and Superfund State Contracts for
Superfund Response Actions.” contains
further requirements for state
participation during response.

§ 300.505 EPA/State Superfund
Memorandum of Agreement (SMOA).

(8) The SMOA may establish the
nature ard extent of EPA and state
interaction during EPA-lead and state-
lead response (Indian tribes meeting the
requirements of § 300.515(b) may be
treated as states for purposes of this
section). EPA shall enter into SMOA
discussions if requested by a state. The
following may be addressed in « SMOA:

(1) The EPA/state or Indian tribe
relationship for removal, pre-remedial,
remedial, and enforcement response,
including a description of the roles and
the responsibilities of each.

(2} The general requirements for EPA
oversigh!. Oversight requirements may
be more specifically defined in
cooperalive agreements.

{3) The general nature of lead and
supporl agency interaction regarding the
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review of key documents and/or
decision points in removal, pre-
remedial. remedial, and enforcement
response. The requirements for EPA and
state review of each other’s key
documents when each is serving as the
support agency shall be squivalent to
the extent practicable. Review times
agreed to in the SMOA mus! also be
documented in site-specific cooperative
agreaments -or Superfund state contracts
in order to be binding.

{4) Procedures for modification of the
SMOA (e.g.. if EPA and a state agree
that the lead and support agency roles
and responsibilities have changed, or if
modifications are required to achieve
desired goals).

(b} The SMOA and any modifications
thereto shall be executed by the EPA
Regional Administrator and the head of
the state agency desigrated as lead
agency for state implementation of
CERCLA.

(c) Site-specific agreements entered
into pursuant to section 104(d)(1) of
CERCLA shall be developed in
accordance with 40 CFR part 35, subpart
0. The SMOA shall not supersede such
agreements.

(d}(1) EPA and the state shall consult
ainnually to determine priorities and
make lead and support agency
designations for removal, pre-romedial,
remedial, and enforcement response to
be conducted during the next fiscal year

and to discuss future priorities and long- -

term requirements for response. These
consultations shall include the exchange
of information on both Fund- and non-
Fund-financed response activities. The
SMOA may describe the timeframe and
process for the EPA/state consultation.

(2) The following activities shall be
discussed in the EPA/state
consultations established in the SMOA,
or otherwise initiated and documented
in writing in the absence of a SMOA. on
a site-specific basis with EPA and the .
state identifying the lead agency for
each response action discussed:

{i) Pre-remedial response actions,
including preliminary assessments and
site inspections;

(ii) Hazard Ranking System scoring
and NPL listing and deletion activities:

(iii) Remedial phase activities,
including remedial investigation/
feasibility study. identification of
potential applicable or relevant and
appropriate requirements {ARARs)
under {ederal and state environmental
laws and, as uppropriate. other
advisories, criteria, or guidance to be
considered (TBCs), proposed plan, ROD,
remedial design, remedial acticn, and
operation and maintenance:

{iv) Potentially responsihle party
{PRP) searches. notices to PRPs,
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response to information requests, PRP
negoliations, oversight of PRPs, other
enforcement actions pursuant to state

- law, and activities where the state

provides support to EPA;

{v) Compilation and maintenance of
the administralive record for selection
of a response action as required by
subpart I of this part;

(vi) Related sile support activities;

(vii) State ability to share in the cost
and timing of payments: and

(viii) General CERCLA
implementation activities.

(3) If a slate is designated »s the lead
agency for a non-Fund-financed action
at an NPL site, the SMOA shall be
supplemented by site-specific
enforcement agreements between EPA
and the state which specify schedules

. and EPA involvement.

(4) In the absence of a SMOA. EPA
and the state shall comply with the
requirements in § 300.515(h). If the
SMOA does not address all of the
requirements specified in § 300.515(h).
EPA and the state shall comply with any
unaddressed requirements in that '
section.

§300.5i0 State assurances.

(a) A Fund-financed remedial action
undertaken pursuant to CERCLA section
104(a) cannot proceed unless a state
provides its applicable required
assurances. The assurances must be
provided by the state prior to the
initiation of remedial action pursuant to

a Superfund state contrazt for EPA-lead

(or political subdivision-lead) remedial
action or pursuant to a cooperative
agreement for a state-lead remedial
action. The SMOA may not be vsed for

this purpose. Federally recognized

Indian tribes are not required to provide
CERCLA section 104(c)(3) assurances
for Fund-financed response actions.
Further requirements pertaining to state,
political subdivision, and federally
recognized Indian tribe involvement in
CERCLA response are found in 40 CFR
part 35, subpart O.

{b)(1} The state is nct required to
share in the cost of state- or EPA-lead
Funcd-financed removal actions
{izicluding remedial planning ::ctivities
associated with remedial actions)
conducted pursuant to CERCLA section |
104 unless the facility was operated by
the state or a political subdivision
thereof at the time of disposal of
hazardous substances therein and a
remedial action is ultimately undertaken
af the si{z. Such remedial planning
activities include, but are not limited to,
remedial investigations (RIs), feasibility
studies (FSs), and remedial design (RD).
States shall be required to share 50
percent, or grealer, in the cost of all

Fund-financed response actions if the
facility was publicly operated at the
time of the disposal of hazardous
substances. For other facilities, excent ,
federal facilities. the state shall be !
required to share 10 percent of the cost ;
of the remedial action,

{2) CERCLA section 104(c){5) provides
that EPA shall grant a state credit for
reasonable, documented, direct, out-of-
pocket, non-federal expenditures subject
to the limitations specified in CERCLA
section 104(c)(5). For a state to apply
credit toward its cost share. it must
enter into a cooperative agreement or
Superfund state contract. The state must
submit as soon as possible, but no later
than at the time CERCLA section 104

_assurances are provided for a remedial

action, its accounting of.eligible credit
expenditures for EPA verification.
Additional credit requirements are
contained in 40 CFR part 35, subpart O.

(3) Credit may be applied to a state's
future cost share requirements at NPL
sites for response expenditures or
obligations incurred by the state or a
political subdivision from January 1,
1978 to December 11, 1980, and for the
remedial action expenditures incurred
only by the state after October 17, 1986.

" {4) Credit that exceeds the required
cost share at the site for which the credit
is granted may be transferred to ancther
site to offset a state's required remedial
action cost share.

{c){1) Prior to a Fund-financed ;
remedial action, the state must also f
provide its assurance in accordance ‘
with CERCLA section 104(c)(3)(A) to
assume resporisibility for operation and
maintenance of implemented remedial
actions for the expected life of such
actions. In addiiion, when aporopriate,
as part of the O&M assurance, the state
must assure that any institational
controls implemented as part of the
remedial action at a site-are in place,
reliable. and will remain in place after
the initiation of O&M. The state and
EPA shall consult on a plan for
operation and maintenance prior to the
initiation of a remedial action.

(2) After a joint EPA/state inspection
of the implemented Fund-financed
remedial action under § 300.515(g), EPA
may share, for a period of up to one
year, in the cost of the operation of the
remedial action to ensure that the
remedy is operational and functional. In
the case of the restoration of ground or
surface water, EPA shall share in the
cost of the state's operation of ground-
or surface-water restoration remedial
aclions as specified in § 300.435(f)(3).

{d) In accordance with CERCLA
sections 104 {c){3)(B) and 121{d)(3), if the
remedial aclion requires off-site storage,
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destruction, treatment, or disposal, the
stale must provide its assurance before
the remedial action begins on the
availability of a hazardous waste
disposal facility that is in compliance
with CERCLA section 121(d)(3) and is
acceptable to EPA.

(e](1) In accordance with CERCLA
section 104{c)(9). EPA shall not provide
any remedial action pursuant to
CERCLA section 104 until the state in
which the release occurs enters into a
cooperative agreement or Superfund
state contract with EPA providing
assurances deemed adequate by EPA
that the state will assure the availability
of hazardous waste treatment or
disposal facilities which:

(1) Have adequate capacity for the
destruction, ireatment, or secure
disposition of all hazardous wastes that
are reasonably expected to be generated
within the state during the 20-year

.period following the date of such
cooperative agreement or Superfund
state contract and to be destroyed,
treated. or disposed;

{ii) Are within the state, or outside the
state in accordance with an interstate
agreement or regional agreement or
authority: ' _

(iii) Are acceptable to EPA; and -

(iv) Are in compliance with the

‘requirements of Subtitle C of the Solid
Waste Disposal Act.

(2) This rule does not address whether
or not Indian tribes are states for
purposes of this paragraph (e).

(f} EPA may determine that an interest
in real property must be acquired in
order to conduct a response action. As a
general rule, the state in which the
property is located must agree to
acquire and hold the necessary property
interest, including any interest in
acquired property that is needed tc

_ensure the reliability of institutional
controls restricting the use of that
property. If it is necessary for the United
States government to acquire the
interest in property to permit
implementation of the response, the
state must accept transfer of the
acquired interest on or before the
completion of the response action.

§300.515 Requirements for state
involvement in remedial and enforcement

response.
(a) General. (1) States are encoursged
1o undertake actions authorized under
subpart E. Section 104(d})(1) of CERCLA
authorizes EPA to enter into cooperative
agreements or conlracls with a state,
political subdivision, or a federally
recognized Indian tribe lo carry out
Fund-financed response actions
authorized under CERCLA, when EPA
determines that the state, the political

C mseman Tmtarartaas At e n an tlnanm

subdivision, or federally recognized
Indiun tribe has the capability to
undertake such actions. EPA will use a
cooperative agreement to transfer funds
to those entities to undertake Fund-
finunced response activities. The
requirements for states, political
subdivisions, or Indian tribes to receive
funds as a lead or support agency for
response are addressed at 40 CFR part
35, subpart O.

(2) For EPA-lead Fund-financed
remedial planning activities, including,
but not limited to, remedial
investigations, feasibility studies, and
remedial designs, the state agency
acceptance of the support agency role
during an EPA-lead response shall be
documented in a letter, SMOA, or
cooperative agreement. Superfund state
contracts are unnecessary for this
purpose.

(3) Cooperative agreements and
Superfurd state contracts are only
appropriate for non-Fund-financed
response actions if a state intends to
seek credit for remedial action expenses
under § 300.510. :

(b} Indian tribe involvement during
resporse. To be afforded substantially

. the same treatment as states under

section 104 of CERCLA, the governing
body of the Indian tribe must:

(1) Be federally recognized; and

{2) Have a tribal governing body that
is currently performing governmental
functions to promote the health, safety,
and welfare of the affected population
or to protect the environment within a
defined geographic area; and

(3) Have jurisdiction over a site at
which Fund-financed response.
including pre-remedial activities, is
contemplated.
" (c) State involvement in PA/SI and
National Priorities List process. EPA
shall ensure state involvement in the
listing and deletion process by providing
states opportunities for review,
consultation, or concurrence specified in

. this section.

(1) EPA shall consult with states as
appropriate on the information to be
used in developing HRS scores for
releases.

{2) EPA shall, to the extent feasible.
provide the state 30 working days to
review releases which were scored by
EPA and which will be considered for
placement on the National Priorities List
(NPL).

(3) EPA shall provide the state 30
working days to review and ccncur on
the Notice of Intent to Delete a release
from the NPL. Section 300.425 describes
the EPA/state consultation and
concurrence process for delgt

in
releases from the NPL. 060043

(d) State involvement in RI/FS
process. A key component of the EPA/
state partnership shall be the
communication of potential federal and
state ARARs and, as appropriate, other
pertinent advisories, criteria, or
guidance to be considered (TBCs).

(1) In accordance with §§ 300.400(g)
and 300.430. the lead and support
agencies shall identify their respective
potential ARAF:s and communicate
them to each other in a timely manner,
i.e., no later than the early stages of the
comparative analysis described in
§ 300.430(e)(9). such that sufficient time
is available for the lead agency to
consider and incorporate all potential
ARARs without inordinate delays and
duplication of effort. The lead and
support agencies may also identify TBCs
and communicaie them in a timely
manner. ' :

(2) When a state and EPA have
entered into a SMOA, the SMOA may
specify a consultation process which
requires the lead agency to solicit
potential ARARs at specified points in
the remedial planning and remedy
selection processes. At a minimum, the

SMOA shall include the points specified -

in § 300.515(h)(2). The SMOA shall
specify timeframes for support agency
response to lead agency requests to

‘ensure that potential ARARs are

identified and communicated in a timely
manner. Such timeframes must also be
documented in site-specific agreements.
The SMOA may also discuss
identification and communication of
TBCs.

(3) If EPA in its statement of a
proposed plan intends to waive any
state-identified ARARs, or does not
agree with the state that a certain state
standard is an ARAR, it shall formally
notify the state when it submits the Rl/

FS report for state review or responds to.

the state's submission of the RI/FS
report.

(4) EPA shall respond to state
comments on waivers from or
disagreements about state ARARs, as
well as the preferred alternative when
making the RI/FS report and proposed
plan available for public comment,

(e) State involvement in selection of
remedy. (1) Both EPA and the state shall
be involved in preliminary discussions
of the alternatives addressed in the FS
prior to preparation of the proposed plan
and ROD. Al the conclusion of the RI/
FS. the lead agency, in conjunction with
the support agency, shall develop a
proposed plan. The support agency shell
have an opportunity to comment on the
plan. The lead agency shall publish a
notice of availability of the RI/FS report
and a brief analysis of the proposed
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plan pursuant to § 300.430{e) and (f).
Included in the proposed plan shall be a
statement that the lead and support
agencies have rcached agreement or,
where this is not the case, a statement
explaining the concerns of the suppor!
agency with the lead agency's proposed
plan. The state may not publish a
proposed plan that EPA has not
approved. EPA may assume the lead
from the state if agreement cannot be
reached.

(2)(i) EPA and the state shall identify,
at least annually, sites for which RODs
will be prepared during the next fiscal
vear, in accordance with § 300.515(h}(1}.
For all FPA-lead sites, EPA shall
prepare the ROD and provide the state
an opportunity to concur with the
recommended remedy. For Fund-
financed state-lead sites, EPA and the
state shall designa'e sites, in a site-
specific agreement, for which the state
shall prepare the ROD and seek EPA's
concurrence and adoption of the remedy
specified therein. and sites for which
EPA shall prepare the ROD and seek the
state's concurrence. EPA and the state
may designate sites for which the state
shall prepare the ROD for non-Fund-
financed state-lead enforcement
response actions (i.e., actions taken
under state law) at an NPL site. The
state may seek EPA's concurrence in the
remedy specified therein. Either EPA or
the state may choose not to designate a
site as state-lead.

(ii) State concurrence on a ROD is not
a prerequisite to EPA’s selecting a
remedy, i.e., signing a ROD, nor is EPA’s
concurrence a prerequisite to a state’s
selecting a remedy at a non-Fund-
financed state-lead enforcement site
under state law. Unless EPA’'s Assistant
Administrator for Solid Waste and
Emergency Response or Regional
Administrator concurs in wriling with a
state-prepared ROD, EPA shall not be
deemed to have approved the state
decision. A state may not proceed with
a Fund-financed response action unless
EPA has first concurred in and adopted
the ROD. Section 300.510(a) specifies
limitations on EPA's proceeding with a
remedial aclion without state
assurances.

(iii) The lead agency shall provide the
support agency with a copy of the
signed ROD for remedial actions to be
conducted parsuant to CERCLA.

(ivj On stute-lead sites identified for
EPA concurrence, the staie generally
shall be expected to maintain its lead
agency status through the comple‘ion of
t%e remedial action.

(f) Enhancement of remedy. (1) A
stale may ask EPA to make changes in
or expansions of a remedial action
sclected under subpart E.
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(i) If EPA finds that the proposed
change or expunsion is necessary and
appropriate to the EPA-selected
remedial aclion, the remedy may be
modified (consistent with
§ 300.435(c)(2)) and any additional costs
paid as part of the remedial action.

(ii) If ZPA finds that the proposed
change or expansion is not necessary to
the selented remedial action, but would
not conilict or be inconsisient with the
EPA-selected remedy, EPA may agree to
integrate the proposed change or
expansion into the planned CERCLA
remedial work if:

{A) The stale agrees to fund the entire
additiona! cost associated with the
change or'expansion: and

(B) The state agrees to assume the
lead for supervising the state-funded
component of the remedy or, if EPA
determines that the state-funded
component cannot be conducted as a
separate phase or activity, for
supervising the remedial design and
construction of the entire remedy.

{2) Where a state does not concur in a
remedial action secured by EPA under
CERCLA section 106, and the state
desires to have the remedial action
conform to an ARAR that has been
waived under § 300.430(f)(1)(ii}(C), a
state may seek to have that remecai
action so conform, in accordance with
the procedures set out in CERCLA
section 121(f}(2) .

{g) State involvement in remedial
design/remedial action. The extent and
nature of state involvement during
remedial design and remedial action
shall be specified in site-specific
cooperalive agreements or Superfund
state contracts, consistent with 40 CFR
part 35, subpart O. For Fund-financed
remedial actions, the lead and support
agencies shall conduct a joint inspection
at the conclusion of construction of the
remedial action to determine that the
remedy has been constructed in
accordance with the RCD and with the
remedial design.

(h) Requirements for state
involvement in absence of SMOA. In the
absence of a SMOA, EPA and the state
shall comply with the requirements in
§ 300.515¢(h} If the SMOA does not
address all of the requirements specified
in § 300.515(h), EPA and the state shall
comply with any unaddressed
requirements in that section.

{1) Annual consultations. EPA shall
conduct consultations with states at
least annually 1o establish priorities and
identify and document in writing the
lead for remedial and enforcement
response for cach NPL site within the
state for the upcoming fiscal year. States
shail be ziven the opportunity to
participate in long-term planning efforts

for remedial and enforcement response
during these annual consultations.

(2) Identification of ARARs and TBCs.
The lead and support agencies shall
discuss polential ARARs during the
scoping of the RI/FS. The lead agency
shall request potential ARARS from the
support agency no later then the time
that the site characterization data are
available. The support agency shall
communicate in writing those potential
ARAKRs to the lead agency within 30
working days of receipt of the lead
agency request for these ARARs. The
lead and support agencies mey also
discuss and communicate other
pertinent advisories, criteria, or
guidance to be considered (TBCs). After
the initial scrcening of alternatives has

been completed but prior to initiation of

the comparative analysis conducted
during the detailed analysis phase of the
FS, the lead agency shall request that
the support agency communicate any
additional requirements that are
applicable or relevant and appropriate
to the alternatives contemplated within
30 working days of receipt of this
request. The lead agency shall thereafter
consult the support agency to ensure
that identified ARARs and TBCs are
updated as appropriate.

(3) Support agency review of lead
agency documents. The lead agency
shall provide the support agency an
opportunity to review and comment on
the RI/FS, proposed plar, ROD, and
remedial design, and any proposed
determinations on potential ARARs and
‘TBCs. The support agency shall have a
minimum of 10 working days and a
maximum of 15 working days to provide
comments to the lead agency on the RI/
FS. ROD, ARAR/TBC determinations,
and remedial design. The support
agency shall have a minimum of five
working days and a maximum of 10
working days tu comment on the
proposed plan.

(i} Administrative record
requirements. The state, where it is the
lead agency for a Fund-financed site.
shall compile and maintain the
administrative record for selection of a
response action under subpart I of this
part unless specified otherwise in the
SMOA.

§ 300.520 State involvement in EPA-lead
enforcement negatlations.

(a) EPA shall notify stutes of response
action negotiations to be conducted by
EPA with potendtially responsible parties
during each fiscai year.

(b) The staie must notify EPA of such
negotiations in which it intends to
participate.
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(c) The state is not foreclosed from
signing a consent dacree if it does not
participate substantiallyin the
negotiations.

§300.525 State involvement in removal
actions.

{a) States may undertake Fund-
financed removal actions pursuant to a
cooperative agreemant with EPA, State-
lead removal actions taken pursuant to
cooperative agreements must be
conducted in accordance with § 300415
on remacva! actions. and 40 CFR part 35,
subpart O.

(b) States are not required under
section 104(c)(3) of CERCLA to share in
the cost of a Fund-financed removal
action, unless the removal is conducted
at an NPL site that was operated by a
state or political subdivision at the time
of disposal of hazardous substances
therein and a Fund-financed remedial
action is ultimately undertaken at the
site. In this situation, states are required
to share. 50 percent or greater, in the
cost of all removal (including remedial
planning) and remedial action costs at
" the time of the remedial action.

(c) States are encouraged to provide
for post-removal site control as
discussed in § 300.415(k) for all Fund-
financed removal actions.

{d) States shall be responsible for
identifying potential state ARAR:s for all
Fund-financed removal actions and for
providing such ARARs to EPA in a
timely manner for all EPA-lead removal
actiouis.

(e) EPA shall consult with a state on
all removal actions 1o be conducted in
that state.

Subpart G—Trustees for Natural
Resources

§300.600 Designation of federal trustees.

(a) The President is required to
designate in the National Contingency
Plan those federal officials who are to
act or behalf of the public as trustees
for natural resources. Federal officials
so designated will act pursuant to
section 107(f} of CERCLA and section
311(f)(5) of the Clean Water Act. Natural
resources include:

(1) Natural resources over which the
United States has sovereign rights: and

{2) Natural resources within the
territorial sea, contiguous zone,
exclusive economic zone, and outer
continental shell belonging to. managed
by. held in trust by, appertaining to. or
otherwise controlled (hereinafter
referred to as “managed or protected”)
by the United Stales.

(b) The following individuals shall be
the designated trustee(s} for general
categories of natural resources. They are
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authorized to sct pursnant to seclion
107{f) of CERCLA or section 311{f)(5} of
the Clean Water Al when there is
injury to. destruction of, loss of, or
threat to natural resources ag a result of
a release of a hazardous subslance ora
dischazge of oil. Notwithstanding the

" other designations in this seclion, the

Secretaries of Commerce and the
Interior shall act as trustees of those
resources subject to their respective
manageme:l or protection.

(1) Secretary of Commerce. The
Secretary of Commerce shall act-as
trustee for natural resources managed or
protected by the Department of
Commerce or by other federal agencies
and that are found in or under waters
navigable by deep draft vessels, in or
under tidally influenced waters, or
waters of the conliguous zone, the
exclusive economic zone, and the outer
continental shelf, and in upland areas
serving as habitat for marine mammals
and other protected species. However,
before the Secretary takes an action
with raspect to an affected resource
under the management or protection of
another federal agency, he shall,
whenever practicable, seck to obtain the
concurrence of that other federal
agency. Examples of the Secretary's
trusteeship include marine fishery
resources and their supporting
ecosystems: anadromous fish; certain
endangered species and marine
mammals; and National Marine
Sanctuaries and Estuarine Researci
Reserves.

{2) Secretary of the Interior. The
Secretary of the Interior shall act as
trustee for natural rescurces managed or
protected by the Departmznt of ihe
Interior. Examples of the Secreatary’s
trusteeship include migratory birds:
certain anadromous fish, endangered
species, and marine mammals: federally
owned minerals; and certain federally
managed water resources. The Secretary
of the Interior shall alsc be trustee for
those natvral resources for which an
Indian tribe would otherwise act as
trustee in those cases where the United
States acts on behalf of the Indian tribe.

(3) Secretary for the land managing
agency. For natural resources located
on, over, or under land administered by
the United States, the trustee shall be
the head of the Department in which the
land managing agency is found. The
trustees for the principal federal land
managing agencies are the Secretaries of
the Department of the Interior, the
Department of Agriculture, the
Department! of Defense, and the
Department of Energy.

(4) Head of authorized agencies. For
natural resources located in the United
States but not otherwise described in

this section. the trustee shall be the head
of the federal agency or agencics
authorized to manage or protect those
resources.

§ 300.605 State trustees.

State trustees shall act on behalf of
the public as trustees for natural
resources within the boundary of a state
or belonging to, managed by. controlled
by, or appertaining to such state. For the
purposes of subpart G of this part, the
definition of the term *'state” does not
include Indian tribes.

§ 300.610 Indian tribes.

The tribal chairmen (or heads of the
governing bodies) of Indian tribes, as
defined in § 300.5, or a person
designated by the tribal officials, shall
act on behalf of the Indian tribes as
trustees for the natural resources
belonging to, managed by, controlicd by,
or appertaining to such Indian tribe, or
held in trust for the benefit of such
Indian tribe, or belonging to a member
of such Indian tribe, if such resources
are subject to a trust restriction on
alienation. When the tribal chairman or
head of the tribal governing body
designates another person as trustee.
the tribal chairman or head of the tribal
governing body shall notify the
President of such designation. Such
officials are authorized to act when
there is injury to, destruction of, loss of,
or threat to natural resources as a result
of a release of a hazardous substance.

§300.615 Responsibilities of trustees.

(a) Where there are multiple trustees,
because of coexisting cr contiguous
natural resources or concurrent
jurisdictions, they shnuld coordinate
and cooperate in carrying out these
responsibilities.

(b) Trustees are responsible for
designating to the RRTs, for inclusion in
the Regional Contingency Plan,
appropriate contacts to receive
notifications from the OSCs/RPMs of
potential injuries to natural resources.

{c) Upon notification or discovery of
injury to, destruction of, loss of, or
threat to natural resources, trustees
may. pursuant to section 107(f) of
CERCLA or section 311(f)(5) of the Clean
Water Act, take the following or other
actions as appropriate:

(1) Conduct a preliminary survey of
the area affected by the discharge or
release to determine il trust resources
under their jurisdiction are, or
potentially may be, affected:

(2) Cooperate with the OSC/RPM in
coordinating assessments,
investigations, and planning:

(3) Carry out damage assessments: or
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{4} Devisc and carry out & plan for
restoration, rehabilitation, replacement,
or acquisition of equivalent natural
- resources. In assessing damages to
natural resources. the federal, state, and
Indian tribe trustees have the option of
following the procedures for natural
resource damage assessments located at
43 CFR part 11.

{d) The authority of federal trustees
includes. but is not limited to the
following actions:

{1) Requesting that the Attorney
General seek compensation from the
responsible parties for the damages
assessed and for the costs of an
assessment and of restoration planning;
and

(2) Pariicipating in negotiations
between the Uniled States and
potentially responsible parties (PRPs) to
obtain PRP-financed or PRP-conducted
assessments and restorations for injured
resources or protection for threatened
resources and to agree to covenants not
to sue. where appropriate.

(3) Requiring, in consultation with the
lead agency. any person to comply with
the requirements of CERCLA section
104(e) regarding information gathering
and access. _ .

_ (e) Actions which may be taken by
any trustee pursuant to section 107(f) of
CERCLA or section 311(f)(5) of the Clean
Water Act include, but are not limited
to. any of the following:

(1) Requesting that an authorized
agency issue an administrative order or
pursue injunctive relief against the
parties responsible for the discharge or
release;or :

(2) Requesting that the lead agency
remove, or arrange for the removal of, or
provide for remedial action with respect
to, any hazardous substances from a
contaminated medium pursuant to
section 104 cf CERCLA.

Subpart H—Participation by Other
Persons

§300.700 Activitles by other persons.

(a) General. Any person may
undertake a respense action to reduce
or eliminate a release of a hazardous
substance. pollutant, or contaminant.

(b) Summary of CERCLA authorities.
The mechanisms available to recover
the costs of response actions under
CERCLA are, in summary:

(1) Section 107{a), wherein any person
may receive a court award of his or her
response costs. plus interest, from the
party or parties found to be liable:

(2) Section 111(a)(2), wherein a private
party, a potentially responsible party
pursuant to a settlement agreement, or
certain foreign entities may file a claim
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against the Fund for reimbursement of
response costs;

(3) Section 106(b). wherein any person
who has complied with a section 106{a)
order may petition the Fund for
reimbursement of reasonable costs, plus
interest; and

{4) Section 123, whercin a general
purpose unit of local government may
apply to the Fund under 40 CFR part 310
for reimbursement of the costs of
temporary emergency measures that are
necessary to prevent or mitigate injury
to human health or the environment
associated with a release.

(c) Section 107{a) cost recovery
actions. (1) Responsible parties shall be
liable for all response costs incurred by
the United States government or a State
or an Indian tribe not inconsistent with
the NCP.

(2) Responsible parties shall be liable
for necessary costs of response actions
to releases of hazardous substances
incurred by any other person consistent
with the NCP.

(3) For the purpose of cost recovery
under section 107(a){4)(B) of CERCLA:

(i) A private party response action
will be considered “consistent with the
NCP" if the action, when evaluated as a
whole, is in substantial compliance with
the applicable requirements in
paragraphs (c)(5) and {6) of this section,
and results in a CERCLA-quality
cleanup;

(ii) Any response action carried out in
compliance with the terms of an order
issued by EPA pursuant to seciion 106 of
CERCLA., or a consent decree entered
into pursuant to section 122 of CERCLA,
will be considered “consistent with the
NCP.”

{4) Actions under § 300.700(c)(1) will
not be considered “inconsistent with the
NCP." and actions under § 300.700{c)(2)
will not be considered not “consistent
with the NCP,” based on immaterial or
insubstantial deviations from the
provisions of 40 CFR part 300.

{5) The following provisions of this
part are potentially applicable to private
party response actions:

(i) Section 300.150 (on worker health
and safety):

(ii) Section 300.160 (on documentation
and cost recovery);

(iii} Section 300.400{c){1). {4). [5). and
(7) (on determining the need for a Fund-
financed action): (e) (on permit
requirements) except that the permit
waiver does not apply to private party
response actions: and {g) {on
identification of ARARSs) except that
applicable requirements of federal or
state law may not be waived by a
private parly;

{iv) Section 300.405(b), (c). and (d) (on
reports of releases to the NRC):

(v) Section 300.410 {on removal site
evaluation) except paragraphs (e)(5) and
(8):

(vi) Section 300.415 (on removal
actions) except paragraphs (a){2).
{b)(2}(vii), (b)(5). and (f): and including
§ 300.415(i) with regard to meeting
ARARs where practicable except that
private party removal actions must
always comply with the requirements of
applicable law;

(vii) Section 300.420 (on remedial site
evaluation);

(viii) Section 300.430 (on RI/FS and
selection of remedy) except paragraph
(f)(1)(ii)(C)(6} and that applicable
requirements of federal or state law may
not be waived by a private party; and

{ix) Section 300.435 (on RD/RA and
operation and maintenance).

(6) Private parties undertaking
response actions should provide an
opportunity for public comment .
concerning the selection of the response
action based on the provisions set out
below, or based on substantially
equivalent state and local requirements.
The following provisions of this part
regarding public participation are
potentially applicable to private party
response actions, with the exception of
administrative record and information
repository requirements stated therein:

(i) Section 300.155 (on public
information and community reiations);

(ii} Section 300.415(m) (on community
relations during removal actions);

(iii} Section 300.430(c) (on community
relations during RI/FS) except
paragraph (c)(5);

{iv) Section 300.430(f)(2}. (3). and (6)
(on community relations during
selection of remedy); and

(v) Section 300.435(c) {on community
relations during RD/RA and operation
and maintenance).

(7) When selecting the appropriate
remedial action, the methods of
remedying releases listed in Appendix D
of this part may also be appropriate to «
private party response action.

(8) Except for actions taken pursuant
to CERCLA sections 104 or 106 or
response actions for which
reimbursement from the Fund will be
sought, any action to be taken by the
lead agency listed in paragraphs (c)(5)
through (c){7) may be taken by the
person carrying out the response action.

(d) Section 111(a)(2) claims. (1)
Persons. other than those listed in
paragraphs (d)(1)(i) through (iii) of this
section, may be able to receive
reimbursement of response costs by
means of a claim against the Fund. The
categories of persons excluded from
pursuing this claiins authority are:

(i) Federal government;
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(i) State governments, and their
political subdivisions, unless they are
potentially responsible parties covered
by an order or consent decree pursuant
1o section 122 of CERCLA; and

{iii) Persons operating under a
procurcment contract or an assistance
agreement with the United States with
respect to matters covered by that
contract or assistance agreement, unless
specifically provided therein.

(2) In order to be reimbursed by the .
Fund, an eligible person must notify the
Administrator of EPA or designee prior
to taking a response action and receive
prior approval, i.e., “preauthorization,”
for such action.

{3) Preauthorization is EPA’s prior
approval to submit a claim against the
Fund for necessary response costs
incurred as a result of carrying out the
NCP: All applications for
preauthorization will be reviewed to
determine whether the request should
receive priority for funding. EPA, in its
discretion, may grant preauthorization
of a claim. Preauthorization will be
considered only for:*

(i) Removal actions pursuant to
§ 300.415;

(ii) CERCLA section 104(b) activities:
and .

(iii) Remedial actions at National
Priorities List sites pursuant to § 300.435.

(4) To receive EPA’s prior approval,
the eligible person must: '

(i) Demonstrate technical and other
capabilities to respond safely and
" effectively to releases of hazardous
substances, pollutants, or contaminants;
and

(i) Establish that the action will be
consistent with the NCP in accordance
with the elements set forth in
paragraphs (c)(5) through (8} of this
section.

{5) EPA will grant preauthorization to
a claim by a party it determines to be
petentially liable under section 107 of
CERCLA only in accordance with an
order issued pursuant to section 106 of
CERCLA, or a settlement with the
federal government {n accordance with
section 122 of CERCLA.

(6) Preauthorization does not establish
an enforceable contractual relationship
between EPA and the claimant.

(7) Preauthorization represents EPA’s
commitment that if funds are
appropriated for response actions, the
response action is conducted in
accordance with the preauthorization
decision document, and costs are
reasonable and necessary,
reimbursement will be made from the
Superfund, up to the maximum amount
provided in the preauthorization
decision document.
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{8) For a claim to be awarded under
section 111 of CERCLA, EPA must
certify that the costs were necessary
end consistent with the preauthorization
decision document.

(e) Section 106(b) petition. Subject to
conditions specified in CERCLA section
106(b). any person who has complied
with an order issucd after October 16,
1986 pursuant to section 106(a) of
CERCLA., may seek reimbursement for
response costs incurred in complying
with that order uniess the person has
waived that right.

(f) Section 123 reimbursement to local
governments. Any general purpose unit
of local government for a political
subdivision that is affected by a rclease
may receive reimbursement for the costs
of temporary emergency measures
necessary to prevent or mitigate injury
to human health or the environment
subject to the conditions set forth in 40
CFR part 310. Such reimbursement may
not exceed $25,000 for a single response.

. (g) Release from liability.
Implementation of response measures
by potentially responsible parties or by
any other person does not release those
parties from liability under section
107(a) of CERCLA, except as provided in
a settlement under section 122 of
CERCLA or a federal court judgment.

Subpart I-—-Administrative Record for
Selection of Response Action

§ 300.800 Establishment of an
administrative record.

(a) General requirement. The lead
agency shall establish an administrative
record that contains the documents that
form the basis for the selection of a
response action. The lead agency shall
compile and maintain the administrative
record in accordance with this subpart.

(b) Administrative records for federal
facilities. (1) If a federal agency other
than EPA is the lead agency for a
federal facility, the federal agency shall
compile and maintain the administrative
record for the selection of the response
action for that facility in accordance
with this subpart. EPA may furnish
documents which the federal agency
shall place in the administrative record
file to £nsire that the administrative
record includes )l documents that form
the basis ius tire selection of the
response action.

(2) EPA or the U.S. Coast Guard shall
compile and maintain the administrative
record when it is the lead agency for a
federal facility.

(3) If EPA is involved in the selection
of the response action at a federal
facility on the NPL. the federal agency
acting as the lead agency shall provide
EPA with a copy of the index of
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documents included in the
edministrative record file, the RI/FS
workplan, the RI/FS released for public
comment, the proposed plan, any public
comments received on the RI/FS and
proposed plan, and any other documents
EPA may request on a case-by-case
basis.

(c) Administrative record for state-
lead sites. If a state is the lead agency
for a site, the state shall compile and
maintain the administrative record for
the selection of the response action for
that site in accordance with this
subpart. EPA may require the state to
place additional documants in the
administrative record file to ensure that
the administrative record includes all
documents which form the basis for the
selection of the response action. The
state shall provide EPA with a copy of
the index of documents included in the
a«dministrative record file, the RI/FS
workplan, the RI/FS released for public
comment, the proposed plan, any public
comments received on the RI/FS and
proposed plan, and any other documents
EPA may request on a case-by-case.

" basis.

(d) Applicability. This subpart applies
to all response actions taken under
section 104 of CZRCLA or sought,

.secured, or ordered administratively or

judicially under section 106 of CERCLA,
as follows:

(1) Remedial actions where the
remedial investigation commenced after
thtii promulgation of these regulations;
an :

(2) Removal actions where the action
memorandum is signed after the
promulgation of these regulations.

(e) For those response actions not
included in paragraph ({d) of this section,
the lead agency shall comply with this
subpart to the extent practicable.

§ 300.805 Location of the administrative
record file.

(a) The lead agency shall establish a
docket at an office of the lead agency or
other central location at which '
documents included in the
administrative record file shall be
located and a copy of the documents
included in the administrative record
file shall also be made available for
public inspection at or near the site at
issue, except as provided below:

{1) Sampling and testing data, quality
control and quality assurance
documentation, and chain of custedy
forms, need not be located at or near the
site at issue or at the central location,
provided that the index to the
administraiive record file indicates the
location and availability of this
information.
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(2) Guidance documents not generated
specifically for the site at issue need not
be located at or near the site al issue,
provided that they are maintained at the
central location and the index lo the
administrative record file indicates the
location and availability of these
guidance documents.

{3) Publicly available technical .
literature not generated for the site at
issue. such as engineering textbooks,
articles from technical journals, and
toxicological profiles, need nol be
located at or near the site at issue or at
the central iocation, provided that the
literature is listed in the index to the
administrative record file or the
literature is cited in a document in the
record.

(4) Documents included in the
confidential portion of the
administrative record file shall be
located only in the central location.

{5} The administrative record for a
removal action where the release or
threat of release requires that on-site
removal activities be initiated within
hours cf the lead agency's determination
that a removal is appropriate and on-
site removal activities cease within 30
~ days of initiation, need be available for
public inspection only at the central
location.

(b) Where documents are placed in
the central location but riot in the file
located at or near the site, such
documents shall be added to the file.
located at or near the site upon request,
excep! for documents included in

paragraph ({a)(4) of this section.

" {c) The lead agency may make the
administrative record file available to
the public in microform.

§ 300.810 Contents of the administrative
record file.

{a) Contents. The administrative
record file for selection of a response -
action typically, but not in all cases, will
contain the following types of
documents:

(1) Documents containing factual
information. data and analysis of the
factual information, and data that may
form a basis for the selection of a
response action. Such documents may
include verified sampling data, quality .
control and qualiiy assurance
documentation, chain of custody forms,
site inspection reports, preliminary
assessment and site evaluation reports,
ATSDR health assessments, documents
supporting the lead agency's
determination of imminent and
substantial endangerment_ public health
evaluations, and technical and
engineering evaluations. In addition, for
remedial actinns, such documents may
include approved workolaas for the
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remedial investigation/feasibility study.
state documentation of applicable or
relevant and appropriate requirements.
and the RI/FS;

(2) Guidance documents, technical
literature, and site-spccific policy
memoranda that may form a basis for
the sclection of the response action.
Such documents may include guidance
on conducting remedial investigations
and feasibility studies, guidance on
determining applicable or relevant and
appropriate requirements, guidance on
risk/exposure assessments, engineering
handbooks, articles from technical
journals, memoranda on the application
of a specific regnlation to a site, and
memoranda on off-site disposal
capacity;

(3) Documents received, published, or
made available to the public under
§ 300.815 for remedial actions, or
§ 300.820 for removal actions. Such
documents may include notice of
availability of the administrative record
file, community relations plan, proposed
plan for remedial action, notices of
public comment periods, public
comments and information received by
the lead agency, and responses to
significant comments;

(4) Decision documents. Such
documents may include action
memoranda and records of decision;

(5) Enforcement orders. Such
documents may include administrative
orders and consent decrees; and

(6) An index of the documents
included in the administrative record
file. If documents are customarily
grouped together, as with sampling data
chain of custody documents, they may
be listed as a group in the index to the
administrative record file.

(b) Documents not included in the
administrative record file. The lead
agency is not required to include
documents in the administrative record
file which do not form a basis for the
selection of the response action. Such
documents include but are not limited to
draft documents, internal memoranda,
and day-to-day notes of staff unless
such documents contain information
that forms the basis of selection of the
response action and the information is
not included in any other document in
the administrative record file.

(c) Privileged documents. Privileged
documents shall not be included in the
record file except as provided in
paragraph (d) of this section or where
such privilege is waived. Privileged
documents include but are not limited to
documents subject to the attorney-client,
attorney work product, deliberative
process, or other applicable privilege.

(d) Confidential file. If information
which forms the basis for the selection
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of a response aclion is included only in
a document containing confidential or
privileged information and is not
otherwise available o the public. the
information, to the extent feasible, shall
be summarized in such a way as to
make it disclosable and the summary
shall be placed in the publicly available
portion of the administrative record file.
The confidential or privileged document
itself shall be placed in the confidential
portion of the administrative record file.
If information, such as confidential
business information, cannot be
summarized in a disclosable manner,
the information shall be placed only in
the confidential portion of the
administrative record file, All
documents contained in the confidential

- portion of the administrative record file

shall be listed in the index to the file.

§300.815 Administrative record file for a
remedial action.

{a) The administrative record file for
the selection of a remedial action shall
be made available for public inspection
at the commencement of the remedial
investigation phase. At such time, the
lead agency shall publish in a major
local newspaper of general circulation a
notice of the availability of the
administrative record file.

(b) The lead agency shall provide a
public comment period as specified in
§ 300.430(f)(3) so that interested persons
may submit comments on the selection
of the remedial action for inclusion in
the administrative record file. The lead
agency is encouraged to consider and
respond as appropriate to significant
comments that were submitted prior to
the public comment period. A written
response to significant comments
submitted during the public comment
period shall be included in the
administrative record file.

(c) The lead agency shall comply with
the public participation procedures
required in § 300.430({f)(3) and shall
document such compliance in the
administrative record.

(d) Documents generated or received
after the record of decision is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 300.820 Administrative record file for a
removal action.

(a) If. based on the site evaluation, the
lead agency determines that a removal
aclion is appropriate and that a planning
period of at least six months exists
before on-site remova! activities must be
initiated:

(1) The administrative record file shall
be made available for public inspection
when the enginecring evaluation/cost
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analysis (EE/CA) is made available for
public comment!. At such time, the lead
agency shall publish in a major local
newspaper of general circulation a
notice of the availability of the
administrative record file.

(2) The lead agency shall provide a
public comment period as specified in
§ 300.415 so that interested persons may
submit comments on the selection of the
removal action for inclusion in the
administrative record file. The lead
agency is encouraged to-consider and
respond, as appropriate, to significant
comments that were submitted prior to
the public comment period. A written
response 1o significant comments
submitted during the public comment
period shall be included in the
administrative record file.

(3) The lead agency shall comply with
the public participation procedures of
§ 300.415{m) and shall document
compliance with § 300.415({m)(3)(i)
through (iii) in the administrative record
file.

(4) Documents generated or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.825.

(b) For all removal actions not,
included in paragraph (a) of this section:

(1) Documents included in the
administrative record file shall be made
available for public inspection no later
than 60 days after initiation of on-site
removal activity. At such time, the lead
agency shall publish in a major local
newspaper of general circulation a
- notice of availability of the
administrative record file.

(2) The lead agency shall, as
appropriate, provide a public comment
period of not less than 30 days beginning
at the time the administrative record file
is made availuble to the public. The lead
-agency is encouraged to consider and
respond, as appropriate, to significant
comments that were submitted prior to

the public comment period. A written
response to significant comments
submitted during the public comment
period shall be included in the: -
administrative record file.

(3) Documents generdted or received
after the decision document is signed
shall be added to the administrative
record file only as provided in § 300.825.

§ 300.825 Record requirements after the
decision dccument is signed.

(a) The lead agency may add
documents to the administrative record
file after the decision document
selecting the response action has been
signed if:

(1) The documents concern a portion
of a response action decision that the
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decision document does not address or
reserves to be decided at a later date; or

(2) An explanation of significant
diffrrences required by § 300.435(c). or
an amended decision document is
issued, in which case. the explanation of
significant differences or amended
decision document and all documents
that form the basis for the decision to
modify the response action shall be
added to the administrative record file.

(b) The lead agency may hold
additional public comment periods or
extend the time for the submission of
puolic comment after a decision
document has been signed on any issues
concerning selection of the response
action. Such comment shall be limited to
the issues for which the lead agency has
requested additionai comment. All
additional comments submitted during
such comment periods that are
~esponsive to the request, and any
response to these comments, along with
documents supporting the request and
any final decision with respect to the
issue, shall be placed in the
administrative record file.

(c) The lead agency is required to
consider comments submitted by
interested persons after the close of the
public comment period only to the
extent that the comments contain
significant information not contained
elsewhere in the administrative record
file which could not have been
submitted during the public comment
period and which substantially support
the need to significantly alter the
response action. All such comments and
any responses thereto shall be placed in
the administrative record file.

‘Subpart J—Use of Dispersants and

Other Chemicals

§300.900 General.

(a) Section 311(c)(2)(G) of the Clean
Water Act requires that EPA prepare a
schedule of dispersants and other
chemicals, if any, that may be used in
carrying out the NCP. This subpart
makes provisions for such a schedule.

(b) This subpart applies to the
navigable waters of the United States
and adjoining shorelines, the waters of
the contiguous zone, and the high seas
beyond the contiguous zone in
connection with activities under the
Outer Continental Shelf Lands Act.
activities under the Deepwater Port Act
of 1974, or activities that may affect
natural resources belonging to,
appertaining to, or under the exclusive
management authority of the United
States, including resources under the
Magnuson Fishery Conservation and
Management Act of 1976.
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(c) This subpart applies to the use of
any chemical agents or other additives
as defined in subpart A of this part that
may be used to remove or control oil
discharges.

§ 300.905 NCP Product Schedule.

(a) Oil Discharges. (1) EPA shall
maintain a schedule of dispersants and
other chemical or biological products
that may be authorized for use cn oil
discharges in accordance with the
procedures set forth in § 300.910. This
schedule, called the NCP Product
Schedule, may be obtained from the
Emergency Respcnse Division (05-210),
U.S. Environmental Protection Agency.
Washington, DC 20460. The telephone
number is 1-202-382-2190.

(2) Products may be added to the NCP
Product Schedule by the process
specified in § 300.920.

(b) Hazardous Substance Releases
[Reserved].

§ 300.910 Authorization of use.

(a} The OSC, with the concurrence of
the EPA representative to the RRT and,
as appropriate, the concurrence of the
RRT representatives from the states
with jurisdiction over the navigable
waters threatened by the release or
discharge, and in consultation with the
DOC and DOI natural resource trustees,
when practicable, may authorize the use
of dispersants, surface collecting agents,
biological additives, or miscellaneous oil
spill control agents on the oil discharge,
provided that the dispersants, surface
collecting agents, biological additives, or
miscellaneous oil spill control agents are
listed on the NCP Product Schedule.

(b} The OSC, with the concurrence of
the EPA representative to the RRT and,
as appropriate, the concurrence of the
RRT representatives from the states
with jurisdiction over the navigable
waters threatened by the release or
discharge, and in consultation with the
DOC and DOI natural resource trustees,
when practicable, may authorize the use
of burning agents on a case-by-case
basis.

{c) The OSC may authorize the use of
any dispersant, surface collecting agent,
other chemical agent, burning agent,
biological additive, or miscellaneous oil
spill control agent, including products
not listed on the NCP Product Schedule,

‘without obtaining the concurrence of the

EPA representative to the RRT. the RRT
representatives from the states with
jurisdiction over the navigable waters
threatened by the release or discharge.
when, in the judgment of the OSC. the
use of the product is necessary to
prevent or substantially reduce a hazard
1o human life. The OSC is to inform the
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EPA RRT representative and, as
appropriate. the RRT representatives
from the affected states and, when
practicable, the DOC/DOI natural
resource trustees of the use of a product
not on the Schedule as soon as possible
and, pursuant to the provisions in
paragraph (a) of this section, obtain
their concurrence or their comments on
its continued use once the threat to
human life has subsided.
. (d) Sinking agents shall not be
authorized for application to oil
discharges.

{e) RRTs shall, as appropriate,
consider, as part of their plunning
activities, the appropriateness of using
the dispersants, surface collecting
agents, biological additives, or
miscellaneous oil spill control agents
listed on the NCP Product Schedule, and
the appropriateness of using burning
agents. Regional Contingency Plans
~ (RCPs) shall, as appropriate, address the
use of such products in specific
contexts. If the RRT representatives
from the states with jurisdiction over the
waters of the area to which an RCP
applies and the DOC and DOI natural
resource trustees approve in advance
the use of certain products under
specified circumstances as described in
the RCP, the OSC may-authorize the nse
- of the products without obtaining the
. specific concurrences described in

paragraphs (a) and (b) of this section.

§300.915 Data requirements.

(a) Dispersants. (1) Name, brand, or
trademark, if any, under which the
dispersant is sold.

{2) Name, address, and telephone
number of the manufacturer, importer,
or vendor.

(3) Name, address, and telephone
number of primary distributors or sales
outlets. :

{4) Special handling and worker
precautions for storage and field
applicalion. Maximum and minimum
storage temperatures, to iaclude
- oplimum ranges as well as temperatures
that will cause phase separations,
chemical changes, or other alterations to
the effectiveness of the product.

(5) Shelf life.

{6) Recommended application
procedures, concentrations, and
conditions for use depending upon water
salinitv, water temperature, types and
ages of the pollutants, and any other
application restrictions.

{7) Dispersant Toxicity. Use standard
toxicity test methods described in
Appendix C to part 300.

(8) Effectiveness. Use standard
effectiveness test methods dascribed in
Appendix C to part 300. Manufacturers
are also enconuraged to provide data on

S-041999 ~  0198(12)(07-MAR-90-14:10:29)

product performance under conditions

other than those captured by these tests.
(9) The following data requirements

incorporate by reference standaids from

.the 1988 Annual Book of ASTM

Standards. American Society for Testing

. and Matlerials, 1916 Race Street,

Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.5.C.
552(a) and 1 CFR part 51.!

(i) Flash Point—Select appropriate
method from the following:

(A) ASTM—D 56-87, "'Standard Test
Method for Flash Point by Tag Closed
Tester”;

(B) ASTM—D 92-85, “Standard Test
Method for Flash ard Fire Points by
Cleveland Open Cup'

" (C) ASTM—D 93-85, "Standard Test
Methods for Flash Point by Pensky-
Martens Closed Tester": .

(D) ASTM—D 1310-86, “Standard
Test Method for'Flash Point and Fire
Point of Liquids by Tag Open-Cup
Apparatus”; or

() ASTM—D 3278-82, “‘Standard Test
Methods for Flash Point of Liquids by
Setaflash Closed-Cup Apparatus.”

{ii) Pour Point—Use ASTM—D 97-87,
“Standard Test Method for Pour Point of
Petroleum Qils.”

(i1i) Viscosity—Use ASTM—D 445-86,
“Standard Test Method for Kinematic
Viscosity of Transparent and Opaque
Liquids (and the Calculation of Dynamic
Viscosity).” )

(iv) Specific Gravity—Use ASTM—D
1298-85, *'Standard Test Method for
Density, Reiative Density (Specific
Gravity), or API Gravity of Crude
Peiroleum and Liquid Petroleum
Products by Hydrometer Method."

(v) pH—Use ASTM—D 1293-84,
“Standard Test Methods for pH of
Water."”

(10) Dispersing Agent Components.
Itemize by chemical neme and '
percentage by weight each component
of the total formulation. The percentages
will include maximum, minimum, and
average weights in order to reflect
quality control variations in
manufacture or formulation. In addition
to the chemical information provided in
response to the first two sentences,
identify the major components in at
least the following categories: surface
active agents, solvents, and additives.

(11) Heavy Metals, Cyanide, and
Chlorinated Hydrocarbons. Using

! Copies of these standards may be obtained from
the publisher, Copies may be inspected at the U.S.
Environmental Protection Agency. 401 M St.. SW.,
Roor LG. Washington, DC. or at the Office of the
Federal Register. 1100 1, Street, NW.. Room #401,

Washinglon, DC. 000050

standard test procedures, state the
concentrations or upper limits of the
following materials: :

(i) Arsenic, cadmium, chromium,
copper, lead, mercury, nickel, zinc, plus
any other metals that may be
reasonably expected to be in the
sample. Atomic absorption methods
should be used and the detailed
analytical methods and saraple
preparation shall be fully described.

{ii) Cyanide. Standard calorimetric
procedures should be used.

(iii) Chlorinated hydrocarbons. Gas
chromatography should te used and the
detailed analytical methods and sample
preparation shall be fully described.

{(1.2) The technical product data
submission shall include the identity of
the laboratory that performed the
required tests, the qualifications of the
laboratory staff, including professional
biographical information for individuals
responsible for any tests, and laboratory
experience with similar tests.
Laboratories performing toxicity tests
for dispersant toxicity must demonstrate
previous toxicity test experience in
order for their results to be accepted. It
is the responsibility of the submitter to
select competent analytical laboratories
based on the guidelines contained
herein. EPA reserves the right to refuse
to accept a submission of technical
product data because of lack of
qualification of the analytical
laboratory, significant variance between
submitted data and any laboratory
confirmation performed by EPA, or other
circumstances that would result in
inadequate or inaccurate information on
the dispersing agent.

(b) Surface collecting agents. (1)
Name, brand, or trademark, if any.
under which the product is sold.

(2} Name, address, and telephone
number of the manufacturer, importer,
or vendor. :

(3) Name, address, and telephone
number of primary distributors or sales
outlets.

(4) Special handling and worker
precautions for storage and field
application. Maximum and minimum
storage temperatures, to include
optimum ranges &s well as temperatures
that will cause phase separations,
chemical changes, or other alterations to
the effectiveness of the product.

(5) Shelf life.

{6) Recommended application
procedures, concentrations, and
conditions for use depending upon water
salinity, water temperature, types and
ages of the pollutants, and any other
application restrictions.
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(7) Toxicity. Use standard toxicity test
methods described in Appendix C to
Part 300. .

{8) The following data requirements
incorporate by reference standards from
the 1988 Annual Book of ASTM
Standards. American Society for Testing
and Materials. 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.2

{i) Flash Point—Select appropriate
method from the following:

(A) ASTM—D 56-87, “Standard Test
Method for Flash Point by Tag Closed
Tester™; |

(B) ASTM—D 92-85, “'Standard Test
Method for Flash and Fire Points by
Cleveland Open Cup™:

(C; ASTM—D 93-85, “Standard Test
Methods for Flash Point by Pensky-
Martens Closed Tester™;

(D) ASTM—D 1310-86, “‘Standard
Test Method for Flash Point and Fire
Point of Liquids by Tag Open-Cup
Apparatus”; or ,

(E} ASTM—D 3278-82, “Standard Test
Methods for Flash Point of Liquids by
Setaflash Closed-Cup Apparatus.”

{ii) Pour Point—Use ASTM—D 97-87,
“Standard Test Method for Pour Point of
. Petroleum Oils.” _

(iii) Viscosity—Use ASTM—D 445-86,
“Standard Test Method for Kinematic
Viscosity of Transparent and Opaque
Liquids (and the Calculation of Dynamic
Viscosity).”

(iv) Specific Gravity—Use ASTM—D
1298-85, “‘Standard Test Method for
Density, Relative Density (Specific
Gravity), or APl Gravity of Crude
Petroleum and Liquid Petroleum
Products by Hydrometer Method.”

(v) pH—Use ASTM—D 1293-84,
“Standard Test Metheds for pH of
Water.”

(9) Test to Distinguish Between
Surface Collecting Agents and Other
Chemical Agents.

(i) Method Summary—Five milliliters
of the ckemical under test are mixed
with 95 milliliters of distilled water and
allowed to stand undisturbed for one
hour. Ther: the volume of the upper
phase is determined to the nearest one
milliliter.

(ii} Apparatus.

(A) Mixing Cylinder: 100 milliliter
subdivisions and fitted with a glass
stopper.

2 Copics of these standards may be obtained from
the publisher. Copies may be inspected at the U.S.
Environmenial Protection Agency, 401 M S, SW.,
Room 1.C. Weshington, DC. or at the Office of the
Federa! Kegister, 1100 1. Street, NW., Room 8401,
Washington, DC.

S-041999 . 0199(12)(07-MAR-90-14:10:32)

(B] Pipettes: Volumetric pipette, 5.0
milliliter,

(C) Timers.

{iii} Procedure—Add 95 milliliters of
distilled water at 22 °C, plus or minus 3
°C. o a 100 milliliter mixing cylinder. To
the surface of the waler in the mixing
cylinder, add 5.0 miililiters of the
chemical under test. Insert the stopper
and invert the cylinder five times in ten
seconds. Set upright for one hour at 22
°C, plus or minus 3 °C, and then measure
the chemical layer at the surface of the
waler. If the major portion of the
chemical added (75 percent) is at the
water surface as a separate and easily
distinguished layer, the product is a
surface collecting agent.

(10) Surface Collecting Agent
Components. Itemize by chemical name
and percentage by weight each
component of the total formulation. The
percentages should include maximum,
minimum, and average weights in order
to reflect quality control variations in
manufacture or formulation. In addition
to the chemical information provided in
response to the first two sentences,
icentify the major components in at
least the following categories: surface
action agents, solvents, and additives.

(11) Heavy Metals, Cyanide, and
Chlorinated Hydrocarbons. Follow
specifications in paragraph (a){15) of
this section.

(12} Analytical Laboratory
Requirements for Technical Product
Data. Follow specifications in paragraph
(a){16) of this section.

(c) Biological Additives. (1) Name,
brand, or trademark, if any, under which
the additive is sold.

{2) Name, address, and telephone
number of the manutacturer, importer,
or vendor.

(3) Name, address, and telephone
number of primary distributors or sales
outlets.

(4) Special handling and worker
precautions for storage and field
application. Maximum and minimum
storage temperatures.

(5) Shelf life.

{6) Recommended application
procedures, concentrations, and
conditions for use, depending upon
water salinity, water temperature, types
and ages of the pollutants, and any other
application restrictions.

(7} Statements and supporting data on
the effectiveness of the additive,
including degradation rates, and on the
test conditions under which the
effectiveness data were obtained.

{8} For microbiological cultures,
furnish the following information:

(i) Listing of all microorganisms by

spocies 000051

(ii} Percentage of each species in the
composilion of the additive.

{iii) Optimum pH, temperature, and
selinity ranges for use of the additive.
and maximum and miniinum pH,
temperature, and salinity levels above
or below which the effectiveness of the
additive is reduced to hal{ its optimum
capacity.

(iv} Special nutrient requirements, if
any.

(v) Sepsrate listing of the following.
and test methods for such
determinations: Salmonella, fecal
coliform, Shigella, Staphylococcus
Coagulase positive, and Beta Hemolytic
Streptococci.

(9) For enzyme additives furnish the
following information:

(i) Enzyme name(s).

(ii) International Union of
Biochemistry (1.U.B.) number{s). -

(iii) Source of the enzyme.

(iv) Units.

(v) Specific Activity.

(vi) Optimum pH, temperature, and
salinity ranges for use of the additive,
and maximum and minimum pH,
temperature, and salinity levels above
or below which the effectiveness of the
additive is reduced to half its optimum
capacity. _

(vii) Enzyme shelf life.

(viii) Enzyme optimum storage
conditions.

(10) Laboratory Requirements for
Technical Product Data. Follow
specifications in paragraph (a)(16) of
this section.

{(d} Burning Agents. EPA does not
require technical product data
submissions for burning agents and does
not include burning agents on the NCP
Product Schedule.

{(e) Miscellaneous Oil Spill Control
Agents. (1) Name, brand. or trademark,
if any, under which the miscellaneous
oil spill control agent is sold.

(2) Name, address, and telephone ]
number of the manufacturer, importer,
or vendor.

(3) Name, address, and telephone
number of primary distributors or sales ‘
outlets.

{4) Special handling and worker
precautions for storage and rield
application. Maximum and minimum
storage temperatures, to include
optimum ranges as well as temperatures
that will cause phase separations.
chemical changes, or other alternatives
to the effectiveness of the product.

(5) Shelf life.

(6) Recommended application
procedures, concentrations, and
conditions for use depending upon water
salinity. waler temperature, types and
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ages of the pollutants, and any other
application restrictions.

(7) Toxicity. Use standard toxicity test
methods described in Appendix Cto -
part 300.

(8) The following data requirements

incorporate by reference standards from

the 1988 Annual Book of ASTM
Standards. American Society for Testing
and Materials, 1916 Race Street,
Philadelphia, Pennsylvania 19103. This
incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51.8

(i) Flash Point—Select appropriate
method from the following:

(A) ASTM—D 56-87, “Standard Test
Method for Flash Point by Tag Closed
Tester™; :

{B) ASTM—D 92-85, "Standard Test
Method for Flash and Fire Points by
Cleveland Open Cup";

(C) ASTM—D 93-85, “Standard Tect
Methods for Flash Puint by Pensky-
Martens Closed Tester";

(D) ASTM—D 1310-86, "Standard
Test Method for Flash Point and Fire
Point of Liquids by Tag Open-Cup
Apparatus’™; or

(E) ASTM—D 3278-82, “Standard Test
Methods for Flash Point of Liquids by
Setaflash Closed-Cup Apparatus.”

(ii) Pour Point—Use ASTM—D 97-87,
“Standard Test Method for Pour Point of
Petroleum Oils.”

(iii) Viscosity—Use ASTM—D 445-86.
“Standard Test Method for Kinematic
Viscosity of Transparent and Opaque
Liquids {z2nd the Calculation of Dynamic
Viscosity).” » :

{iv} Specific Gravity—Use ASTM—D
1298-85, “Standard Test Method for
Density. Relative Density (Specific
Gravity), or API Gravity of Crude
Petroleum and Liquid Petroleum
Products by Hydrometer Method."”

{v) pH—Use ASTM—D 1293-84,
“Standard Test Methods for pH of
Water.” .

(9) Miscellaneous Oil Spill Control
Agent Components. Itemize by chemical
name and percentage by weight each
component of the total formulation. The
percentages should include maximum,
minimum, and average weights in order
to reflect quality control variations in
manufacture or formulation. In addition
to the chemical information provided in
response to the first two sentences,
identify the major components in at
least the following categories: surface
active agents, sclvents, and additives.

3 Copies of these standards may be obtained from
the publisher. Copics may be inspected at the U.S.
Environmental Proteclion Agency, 401 M St., SW.,
Room LG. Washington, BC. or at the Office of the
Federal Register, 1100 L Street, NW., Room 8401,
Washington, DC.
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(10) Heavy Metlals, Cyanide, and
Chlorinated Hydroacarbons. Follow
specifications in paragraph (a)(15) of
this section,

(11) For any miscellaneous oil spill
control agent that contains
microbiological cultures or enzyme
additives, furnish the information
specified in paragraphs (c)(8) and (c)(9)
of this sectian, as appropriate.

(12) Analytical Laboratory
Requirements for Technical Product
Data. Follow specifications in paragraph
(a){16) of this section.

§300.920 Addition of products to
schedule.

(a) To add a dispersant, surface
collecting agent, biclogical additive, or
miscellaneous oil spill control agent to
the NCP Product Schedule, the technica!
product data specified in § 300.915 must
be submitted to the Emergency
Response Division (0S-210), U.S.
Environmental Protection Agency, 401 M
Street, SW.. Washington, DC 20460. If
EPA determines that the required data
were submitted, EPA will add the
product to the schedule.

(b) EPA will inform the submitter in
writing, within 60 days of the receipt of
technical product data, of its decision on
adding the product to the schedule.

(c) The submitter may assert that
certain information in the technical
product data submissions is confidential
business information. EPA will handle
such claims pursuant to the provisions
in 40 CFR part 2, subpart B. Such
information must be submitted
separately from non-confidential
information, clearly identified, and
clearly marked "Confidential Business
Information.” If the submitter fails to
make such a claim at the time of

" submittal, EPA may make the

information available to the public
without further notice.

{d) The submitter must notify EPA of
any changes in the composition.
formulation, or application of the
dispersant, surface collecting agent.
biological additive, or misceilanecus cil
spill control agent. On the basis of this
data, EPA may require retesting of the
product if the change is likely to affect
the effectiveness or toxicity of the
product.

(e) The listing of a product cn the NCP
Product Schedule does not constitute
approval of the product. To avoid
possible misinterpretation or
misrepresentation, any label,
advertisement, or technical literature
that refers o the placement of the
product on the NCP Schedule must
either reproduce in its entirely EPA's
writlen statement that it will add the
product 10 the NCP Product Schedule

under § 300.920(b). or include the
disclaimer shown below. If the
disclaimer is used, it must be
conspicuous and must be fully
reproduced. Failure to comply with
these restrictions or any other improper
attempt to demonstrate the approval of
the product by any NRT or other U.S.
Government agency shall constitute
grounds for removing the product from
the NCP Product Schedule.

Disclaimer

{PRODUCT NAME] is on the U.S.
Environmental Protection Agency's NCP
Product Schedule. This listing does NOT
mean that EPA approves, recommends,
licenses. certifies, or authorizes the uae of
(product name) on an oil discharge. This
listing means only that data have been
submitted to EPA as required by subpart | of
the National Contingency Plan. § 300.915.

Subpart K—Federal Facllities
[Reserved]

3. Units 1.0, 2.0, and 4.0 of Appendix C
to part 300 are amended by revising the
first sentence of subunit 1.1, and
subunits 2.5 (step 13), and 2.6 (steps 15
and 16) ard IX, ‘o read as follows:

Appendix C to Part 300—Revised Standard
Dispersant Effectiveness and Toxicity Tests

* *« - * *

1.0 Introduction

1.1 Scope and Application. These
methods apply to “dispersants™ involving
subpart ] (Use of Dispersants and Other
Chemicals) in 40 CFR part 300 {National Oil
and Hazardous Substances Pollution
Contingency Plan). * * *

* * * +* -

2.0 Revised Standard Dispersant
Effectiveness Test

* . - * -

25°% * *

* * * *» *

13. Spectrophotometrically determine the
absorbance of the extract using the identical
wavelength and cell used to calibrate the
spectrophotometer. Froin the calibration
curve, determine the concentration of oil in

Compute the concentration of oil in the
sampie as follows:

Ci X (volume of chloroform used)
do = (2)
(volume of sample)

where:

Cqo is the concentration of dispersed oil in the
sample and C, is the measured concentration
of oil in the chloroform extract.

Note that the standard sample volume is
500 ml and the volume of chlorcform used
should also be expressed in ml.

Repeat steps 1 through 13 at least three
times for each of the three required volumes
of dispersant.

0000~
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26 ° *
- . . - -

15. Speclropholomclncallv d~termine the
absorbance of the extrac! using the identical
wavelength and cell used to calibrate the
spectrophntomeier. From the calibration
curve. determine the corresponding
concentration of oil in the chloreform.
Compute the dispersant blank correction for
25 ml of dispersant as follows:

C: X (volume of chloroform used)

{volume of sample)

where:
D is the blank correction for 25 ml of
dispersant, and Cz is the measured
concentration of oil in the chloroform extract.
Note that the standerd sample volume is
500 ml and the volume of chloroform used
should also be expressed in ml.
The Dispersant Blank Correctior: (DBC) for
other volumes of dispersant used in a test
may then be computed as:

DX (volume in ml of

DBC = dispersants used) @)

- 25ml

16. Clean the test tank and prepare the
synthelic seawater at 231 °C as described
in Step 1. Do not install the containment
cylinder. Prepare 100 ml of test oil as
described in Steps 4 and 5. and add it to the
test :7nk. Continue the test procedure as
described in Steps 8 througn 13. The Qil
Blank Correction {OBC) is:

Ci x (volume of chloroform

OBC = used) (5)
(volume of sample)

4.0 'Summzlzry Technical Product Test Data
Format

* * * * «

IX. Physical Properties of Dispersant/
Surface Collecting Agent:

1. Flash Point: (°F).

2. Pour Point: (°F).

3. Viscosity:
{centistokes). :

4, Specific Gravity: at °F.

5. pH: (10 percent solution if hydrocarbon
based).

6. Surface Active Agents (Dispersants).!

7. Solvents (Dispersants).!

8. Additives (Dispersants}.

9. Solubility (Surface Colle. ting Agents).

» . - * .

4. Appendix D is being added to part
300 tn read as follows:

at °F

' If the submitter claims that the informalion
presented under this subheading is confidential, this
information should be submitted on a scparate
sheet of paper cleatly labeled according to the
subhrading and entitled “Confidential Information.”

S$-041996°  0201(12)(07-MAR-90-14:10:37)

Appeondix D to Part 300—Appropriate Actions
and Methods of Remedying Releases

(a} This Appendix D to part 300 describes
typus of remedial actions generally

.appropriate for specific situations commonly

found at remedial sites and lists methods for
remedying releases that may be considered
by the lead agency to accomplish a particular
response action. This list shall not be
considered inclusive of sll possible methods
of remedying releases and does not limit the
lead agency from selecting any other actions
deemed necessary in response to any
situalion.

(b} In response lo conleminated soil,
sediment. or waste, the following types of
response actions shall generally be
cnnsidered: removal, treatment, or
containinent of the soil, sediment, or waste to
reduce or eliminate the potential for
hazardous substances or pollutants or
contaminants to contaminate other media
{ground water, surface water, or air) and to
reduce or ¢liminate the potential for such
substances to be inhaied, absorbed. or
ingested.

(1) Techniques for removing contaminated
soil, sediment, or waste include the following:

(i) Excavation.

(ii) Hydraulic dredging.

(iii) Mechanical dredging.

(2) Techniques for treating contaminated
soil, sediment, or waste include the following:

(i) Biolopical methods, including the
following:

(A) Treatment via modified conventional
wastewater treatment techniques.

(B) Anaerobic. aerated and facultative
lagoons. :

(C) Supported growth biological reactors.

{D) Microbial biodegradation.

(ii) Chemical methods, including the
following:

{A) Chlorination.

(B) Precipitation. flocculation,
sedimentation.

(C) Neutralization.

(D) Equalization.

(E) Chemical oxidation.

(iii) Physical metnods, including the
following:

(A) Air slripping.

(B) Carbon absorption.

(C) Ion exchange.

{D) Reverse osmosis.

(E) Permeable bed treatment.

(F) Wet air oxidation.

(G} Solidification.

(H) Encapsulation.

(1) Soil washing or flushing.

(]} Incineration.

{c) In response to contaminated ground
water, the following types of response
actions will generally be considered:
Elimination or containment of the
contamination to prevent further

contamination, treatment and/or removal of -

such ground water lo reduce or climinate the
contamination, physical containment of such
ground water to reduce or climinate potential
exposure to such contamination, and/er
restrictions on use of the ground water to
eliminaic potential exposure to the

conlamination. 0()0053

(1) Techniques that can be used to contain
or restore contaminated ground water include
the following:

(i) Impermeable barriers, including the
following:

(A) Slurry walls.

(B) Grout curtains.

- [C}) Sheet pilings.

(ii) Permeable treatment beds.

(iii) Ground-water pumping, including the
following:

(A) Water table adjustment.

{B) Plume containment.

(iv) Leachate control, including the
following:

(A) Subsurface drains.

(B) Drainage ditches.

(C) Liners.

(2) Techniques suitable for the control of
contamination of water and sewer lines
include the following:

(i) Grouting.

(ii) Pipe relining and sleeving.

(iii) Sewer relocation.

(d)(2) In response to comammaled surface
waler, the following types of response
actions shall generally be considered:
Elimination or containment of the
contaminalion to prevent further pollution,
and/or treatment of the contaminated water
to reduce or eliminate its hazard potential.

(2} Techniques that can be used to control
or remediate surface water include the
following:

{i) Surface seals.

(ii) Surface water diversions and collection
systems, including the following:

(A) Dikes and berms.

(B) Ditches. diversions, waterways.

(C) Chutes and downpipes.

(D) Levees.

(E) Seepage basins and ditches.

{F) Sedimentation basins and ditches.

(G) Terraces and benches.

(iii) Grading.

(iv) Revegetation.

(e) In response to air emissions, the
following techniques will be considered:

(1) Pipe vents.

(2) Trench vents.

(3) Gas barriers.

(4) Gas collection.

(5) Overpacking.

(6) Treatment for gaseous emissions.
including the following:

{i} Vapor phase adsorption.

(ii? Thermal oxidation.

(f) Alternative water supplies can be
provided in several ways. including the
following:

(i) Individua!l treatment units.

{ii) Water distribution system.

{iii) New wells in a new location or deeper
wells.

{iv) Cisterns.

(v) Bottled or treated water.

(vi) Upgraded treatment for existing
distribution systems.

(g8) Temporary or permanent relocation of
residents, businesses. and community
facilities may be provided where it is
determined necessary to prolect hutnan
health and the environment,
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