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QI. What difference does it make if a requirement is 

A. 

DEFiMi"XONS OF "APPLICABLE" AND 
"RELEVANT AND APPROPRIATE" 

u .  mean those cleanup stan- 
dards, standards of control, and other substantive 
environmental protection requirements, criteria, or 
limitations promulgated under Federal or State law 
thatspedfically addresrahazardoussubsbnce,poht- 
ant, contaminant, remedial action, location, or other 
ciraunstaace at a CERCLA site." lproposed NO. 53 

51435, December 21,19881 In 0th~ wads, an a p ~ l i -  
cable requirement is one that a private party would have to 
comply wirh by law if the same action was bemg taken 
apanfromCERUAarrthority.Alljurisdictionalprerequi- 
sites of the requiremcm must be met in order for the 
requirement to be qpixable. 

If a requirement is not applicable, it still may be relevant 
and approPriate. & 
-mean those dcoaup standards [that], address 
problems or situations ad?kiiently similar to those 
encountered at the CERCLA ate that their use k well 
suited to the p a r t h h r  site." [proposed NO, 53 EB 
51436,Decemba21,1988] Arquirtmenlthatisrelevant 
and approPriate may "miss" on one or more prerequisite 
bu! still make sense at the site, given 

"applicable " or "relevant and appropriate"7 
Why make that distinction? 

While it is true thar once a requirement is determined to be 
relevant and appropriate, it must be complied with as if it 
were applicable, there are signrficant differences in the 
identification and analysis of the two types of require- 
menu. The "applicabiiity" aererminauon is a legai one, 
while the determination of "relevant and appropriate" 
relies on professional judgmens considering envuon- 
mental and technical factors at the site. There is more 
flexibility in the relevance and appropriareness determina- 
tion: arequirementmay be"re1evans" in that it covers situ- 
ations similar to that af the site, bur may not be "appropri- 
ate" to apply for various reasons, and therefore not well 
suited to the site. In some situations, only ponions of a 
requirement or regulation may be judged relevant and a p  
p e e ;  if a requirement is applicable, all substantive 
parts must be followed. 

For example, if closure requirements under Subtitle C of 
RCRA are applicable (e.g, a landfill that received RCR4 
hazardous waste after 1980 or where the Superfund action 
constitutes dtsposal of hazardous waste), the landfill must 
be closed in compliance with one of the closure options 
available in Subtitle C regulations. These options are 
closure by removal (clean closure), which requires decon- 
tamination to health-based levels, or closure with waste in 
phce (landfill closure), which requires impermeable caps 
and long-term znahemm. 

However, if Subtitle C closure requirements are not appli- 
cable, then a'hybrid closure," which includes other types 
of closure designs, could also be used. The hybrid closure 
opdonarisesfromadeterminationthatonlycertain closure 
requirements in the two Subtitle C closure alternatives are 
re!evant and a p p r o w e .  (See proposed NCP, 53 EX 
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51446, for further discussion of RCRA closure require- 
meats and the concep of hybnd closure.) 

Q 2  Does an applicable requirement take 
precedence over one that is relevant and 
appropriate? h other words, i f  an applicable 
requirement is available, will that be the M A R ,  
rather than one that might otherwise be 
relevant and appropriate? 
No, arequiremeni may be relevant and appropriate even if 
another requirement legally applies to that situarion. 
particularly when the applicable requirement is not really 
designed to address the type or maptude of problems 
encountered at Superfund sites. For example. RCRA 
Subtitle D requirements for covers for solid waste facilities 
may be applicable when RCRA hazardous waste is not 
present at the site. However, the soil cover required under 
SubtirleDmaynotalways besufficientto limitleachateat 
a Superfund site with substantial amounts of waste similar ' 
to RCRA hazardous waste. In such a situation, some 
Subtitle C closure requirements may be relevant and 
appromte to some parrs of the site, even though Subtitle 
D requirements legally apply. 

However, one facror that affm whether a requirement is 
relevant and appropriate is whether another requirement 
exists that more fully matches the circumstances at the site. 
Insomewes,thismightbearequirementthatwasdirectly 
intended for, and is applicable to, the particular situation. 
For example. Federal WaterQuality Criteria will generally 
not beTel&vanr and appropriate when there is an applicable 
State Water Quality Standard promulgated specifically for 
the pollutant and water body, which therefore "more fully 
matches" the situation. 

Q3. Is compliance with ARARs required for a "no 
action" decision? 

A. No. Section 121 cleanup standards, including compliance 
with ARARS, apply only to remedial actions the Agency 
determines should be taken under CERCLA Section 104 
and 106 authority. A 'bo action" decision can only be 
made when no remedial action is necessary to reduce, 
control. or mitigate exposure because the site or portion of 
the site is already po tedve  of human health and the- 
environment SeeGuidanceonPreoarinnSupgfundDe- 
cision Docum- (OSWER Directive 9355.3-02) for 
further discussion of'ho action" decisions. 

A. 

Q4. Does an ARAR always have to be met, even if it 
is not necessary to ensure protediveness? 

A. Yes. Attainment of ARARS is a "threshold requirement" 
in SARA.  as is the requirement that the remedies be 
protective of human health and the environment. If a 
requirement is appiicable or relevant and appropriate. it 

. must be mer, unless one of the six waivers is used. ARARs 
represent the minimum that a remedy must anain; it may 
sometimesbenecessarytogobeyondwhat ARARsrequire 
to ensure that a remedy is protective. 

2 

~~ ~~ 

0 N - m  VS. OFF-STE ACTIONS 

The requirements F d e r  CERCLA for compiiance with 
other laws differ in two si@icant ways for on-site and 
off-site actions. First, the ARARs provision only 
applies to on-site actions; off-site actions must comply 
fully oniy with any laws that legally apply to that action. 
Therefore, off-site actions need only comply with 
"applicable" requirements, not with "relevant and 
appropnate" requirements; ARAR waivers are not 
available for requirements that apply to off-site actions. 

Second, on-site actionsmust comply only with the- 
m portions of a given requiremen4 or those thar 
perrain directly to actions or conditions in the 
environmens on-site activities need nor comply with 
adrninisuative requirements, such as obtaining a permit or 
recordkeeping and reporting. Off-site a&m must 

Q5. If wastes from noncontiguous sites are 
combined on one site for treatment, is the 
treatment viewed as off-site activity, and the 
unit therefore subject to permitting? 
Sites may be combined for remedial action if it is cost- 
effective to do so and the following statutory criteria 
[CERCLA Section 104(d)(4)] are mer the sires must be 
geographically close or pose similar threats to public 
healthandtheenvimnment. Combineriremediesmustalso 
be costeffective and should not d t  in any signScant 

enVironment The combined remedial action constioltes 
on-site. action, and compliance with pamitting or other 
adminisnative requirements would not be required. (See 
OSWERDiredve9347.0.1 a n d 4 0 ~ 3 7 0 7 6 ,  September 
21,1984) 

A. . 

additional short-term impacts 011 public health and the 

m. Are environmental resource laws, such as t h  
Endangered Species Act, the National Histork 
Preservation Act (NHPA), and the Wltd and 
Scenic Rivers Act, potential ARARs for 
CERCU actions? 

A. Yes, requirements in these laws are potential ARARS. 
However, these laws frequently require consultation with 
and, under some laws, co~lcurrence of other Agencies or 
p u p s ,  such as the Fd and Wddliie Service or the 

tive requirements such as consultation or obtaining ap- 
proval are not required for on-site anions. However. it is 
snongly recommended that the lead agency nevatheiess 
consult with the administering agencies to ensure compli- 
ance with substantive requirements, e.g., the NHPA re- 
quirement that actions mu1 avoid or minimize impacu on 
culturalresources. 

Advisory Council on Historic preserratl .OIL Arhninicaa- 
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07. Are en-dimnmntal standards and requirements 
of Mian tribes potential MARS? 

A Yes. Indian m i  reqkments  as potential ARARs for 
C E R a  actions taken on tribal lands are treated amis- 
tently with State requirements. Tribal requirements that 
meet the eligibility Criteria for State ARARs, Le., they are 
promulgated (legally dorc.eable and of general applica- 
bility) and more stringent than Federal reqmremenrs, are 
potenrialAuRs. 

. .  I 
08. How can RCRA listed waste be "deIMed" when 

wastes will remain omsite? 

A. If a listed waste is "delisted." it is no longer considered a 
"hazardous waste" and is subject to Subtitle D require- 
ments for solid waste. rather than the more stringent 
Subride C requirements. 

Only the substantive requirements for delisting a RCRA 
hazardous waste must be met for warns that will remain 
on-site and will not be handled as hazardous. Thesearethe 
aandardsin40CFR W22(a)(l)  and(2). which state that 
a waste that "does not meet any of the criteria under which 
the waste was listedas ahazudous or an acutely hazardous 
waste" and for which there is no "reasonable basis to 
believe that factors (including other constituents) other 
than those for which the waste was listed could cause the 
waste to be a hazardous waste" is 'delistable.' Adminim- 
tiverequirements, which includerequiremenu to undergo 
a petition and rulemaking process and to develop and 
supply specific infoxmatian. need not be met on-site. 

Wastes conmining constituents at health-based levels, as- 
sumingdirectexposure, willmeetthestandarclsfordelist- 
ing. Wastes with consrimentsar higher levels may also be 
defistable, since the RCRA delisting process allows fate 
andtransponmodelinggenemllybasedanthewastebeiig 
managed inasolid wasre facility. Themodels used bythe 
RCRApropmfordtlisringshouldbeusedindetermining 
whether COIIstitLltm amemations above health-based 
levels are delistable, e.&, for wastes that wiil be land 
disposed (See 50m4SS6. November 27.1985 and51 EB 
41082.Novanber13.1986). The-AssisranceBranchinthe 
office of Solid Wasre can also provide assistance and 
advice in delisting a waste. 

The ocpeaation &a the waste will meet deliszjng levels 
should be documemed m the RVFS and the ROD and 
suppod by informarion canparable to that required for 
delisting, as appmpr& for the waste and site (see the 

Wag%"EPA53@ 
SW-SS4IO3.April1985). Generally, theconstituentlevels 
that must bc achieved in order for the waste to be consid- 

. .  
@--us 

ered non-hazardous should be identiiled in the ROD. 
Unless treatability studies done during the RUFS make 
delisting reasonably cenain. the ROD should also address 
how the waste will be handled if it does not achieve 
delistable levels. based on full-scale treatability studies or 
actual performance of the remedy during RDM. If the 
waste cannot be delisted an explanation of si@icant 
differences should be issued to notify the public ttrat the 
contingency remedy will be implemented. 

09. Are RCRA financial responsibility requirements 
potential ARARs for Superfund? 

A. No, because they do not pertain directly to actions or con- 
ditions in the,environment Rather, the requirements 
support implementation of RCRA techical standards by 
ensuring that RCRA faciliry owners or operators have the 
fmancial resources available to address releases and com- 
ply withclosureandpost~losurerequirements. CERCLA 
agreements with PRPs. and ultimately the Fund itself, 
achieve essentially the same purpose. 

070. RCRA hazardous waste is placed into an 
existing pit that had received hazardous waste 
in the past, but is not subject to RCRA Subtitle 
C regulations because the pit closed before 
1980. Would the minimum technology 
requirements (MTR) be applicable for the pit 
because it is a "new unit"? 

No, the pit is not considered a 'hew unit." MTR will not 
applywhen~singofwasreinanexistingunitorareaof 
contaminarion, although a lateral expansion of the unit 
would have to meet MTR. (Note: both new existing 
surface impoundments are subject to MTR if they receive 
wasteafter November 1988. Inaddition, theland disposal 
restrictions (LDR) can trigger MTR indirectly. LDR 
resmcts placement of a "soft hammer" waste and a re- 
stricted wasteunderacapacityvariance to units in compli- 
ance with MTR. If such a waste is placed in the existing 
waste pit, the pit would have to comply with MTR, even 
though it is not a "new unit") 

A. 

: I  . . .  . . . .. 

... c't'y(CWA) . .. 

. . . . . . . 

I I Safe Drinking Water Act (SDWA) 

01 7. Do antidegradation taws for ground water, 
increasingly common in State laws, mean that 
the aquifer must be restored to its original 
quality before contamination horn the site 
occurred? 

Generally, antideyadationlaws a r e g ~ ~ s ~ e c t  iveandare in- 
tended to prevent funher i n of water quality. At 
aCERCLAsite,therefore. astateground wateranuaegra- 
dation law might preclude the injection of panially treated 

A. 

3 
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waterinto apristineaquifer. It wouldnot,however,require 
cleanup to the aquifer's on@ quality prior to contami- 
naUon,norwoulditprecludereinj~~of parDidlyUeated 
water hack imo the already con- portion of the 
aquifer, as long as the reinjection does not increase the 
existing level of contamination. 

ARARS FOR GROLBD WATER CLEANUP 

MCLs promulgated unde: SDWA generally will be the 
relevant andappropriate srandardforground water thatk or 
may be used for drinking. considering its use. value. and 
vulnerability as described in The EPA's Ground-water 
Protection S t r u g y  (August 1984), e.g, for Class 1 and II 
aquifers. 

072 There are some situations where an aquifer that 
is a current or potential drinking water source, 
treatable to MCls at the tap, cannot be 
remediated to MCls in the aquifer, e.g., where 
background levels o f  contaminants are above 
MCls. Would MCLs still be relevant and 
appropriate? 
The MCLs are generally relevant and appropriate for any 
aquifer that is a potential drinking wafer source. If the 
MCLs cannot be atmined (e.& becauseof complexhydro- 
geology due to fractured bedrock), an ARAR waiver for 
technical impracticability should be used. The same 
approach should be followed if attainment of MCLs is 
impracticable because background levels of chemic& 
subjectto CEFCLA authority (e.g.. m - m a d e  chemicals) 
arehigher~MCLs.andnoarea-wideremediationofthe 
aquifer is feasible. 

A. 

073. Many new MCls will be promulgated or existing 
ones revised in upcoming years Will new or 
revised MCLs, when promulgated, need to be 
incorporated into the remedy, possibly altering 
it? Should a proposed M U  be used as the 
remediation goal in the ROD? 

ROD is 

protective. If the remedy is still protective, it would not 
have to be modified, even though it does not meet the new 

SinceMCLsoftenareakeycomponemindefiningprotec- 
tive remediation levels, new or revised MCLs may reveal 
that the remedy chosen is not proteaive. In such cases, the 
remedy would have to be modified accordingly. This 
could OCM at any rime after the ROD is signed -during 
remedial design, remedial action, or at the five-year re- 
view. 

However, a new MCL will not always mean the remedy 

even conside- ne w M- 

A. Under EPApolicy, ifanew A- 
v should be e . .  the new r- to -v I s still 

requirement 

. .  . .  must be changed. st~ll W W  

4 

vc to be 
w. For example, if the XKW M U  qxesa~ts  a risk 
of 106, while the seieaedxemedianon level results in a 1W 
risk. the remedy is still proteuive. 

At some sites. however. a new MCL will rtquire 
signifrcantchangestotheremedy.changesthatcanbevery 
costly after implememzion of the remedy has begun. 
Therefore, ifaproposedMCLisavailablebeioretheROD 
is signed, the prefened remedy should be evaluated to 
derermine how the MCL, if promulgated as proposed 
would affect the remedy. Wlll the prefmed remedy 
achievetheproposedMCL?Couldtheremedy achievetbe 
proposed M U  with minor design modifications? Would 
the proposed M U  require sip.ficant changes, such as 
requiring remediation m ground wafer that is m t l y  
deemed fully protective because it meets all M U S ?  

TBC t o e s t a b l l s h l e v e l  in . .  

hemlcal (unless the MCL is 
controversial and therefore likely to change). This reflecrs 
the importance of MCLS in Superfund's determination of 
protectiveness and as a cleanup standard for the 
co~~ ty . I t a i somin imizes theneedfo r l a t t r~ges to  
theremedywhenchangesmaybemore difficultandcostly 
to make. 

074. If there are MCLs for some, but not all, o f  the 
significant contaminants at a site, shouM the 
7o'point o f  d e p m r e  b used foru the 
contaminants, or should the MCLs be used 
where available and the remediation levels for 
the other contaminants adjusted accordingly? 

A. M v . t h e ~  
levels w- V * provided the MCLs cumulatively 
are within the rib range. The levels for other chemicals 
should be set to ensure that they do not significantly 
increase the total risk associated with the chemicals with 
MCLs and that the curnularive risk from all chemicals is 
withintheriskrange. Thel06pointofdepartureisuse.d 
whentherearenoMCLsor, whenrisksaresummed, when 
the MCLs for the chemicals in the medium arc not suffi- 
cientlyprotective underthe circumstances. 

For example, if the risk from chemicals with MCLs totals 
lx105, the remediation levels for the other chemicals 
should generally be set so thar the total cumulative risk 
does not exceed that risk level. F d  levels for ?he chemi- 
cals without MCLs may also be driven by the treatment 
necessarytoanaintheMCLs 

For somemktures of chemicals, it may benecessary or 
more technically practicable to adjust the remediaxion 
levels even of those ch&cals with MCLs to more 
sringent levels. Even in such wes, the f d  remediation 
1evelscannotexceedtherespectiveMCLs. sincetheMCL 
areARARs,andtheto~riskofallcontaminantsshouldb, 
within the risk range to ensure the remedy is protective. 

. .  




