Department of Energy

Ohio Field Office
* Fernald Area Office
P. O. Box 538705
Cincinnati, Ohio 45253-8705
" (513) 648-3155

0CT 9 1996
DOE-0036-97

Mr. James A. Saric, Remedial Project Manager
U.S. Environmental Protection Agency

Region V - SRF-5J

77 West Jackson Boulevard

Chicago, IL 60604-3590

Dear Mr. Saric:

U. S. ENVIRONMENTAL PROTECTION AGENCY OCTOBER 2, 1996, NONCONCURRENCE
WITH EXTENSION REQUEST AND NOTICE OF INTENT TO ASSESS STIPULATED
PENALTIES

Reference: Letter from James A. Saric to Johnny W. Reising, "U.S. DOE Request for
Extension of OU 4 Milestones,” dated October 2, 1996.

The United States Department of Energy (U.S. DOE) intends to invoke the formal dispute
resolution procedures of Section XIV (RESOLUTION OF DISPUTES) of the Consent '
Agreement as Amended under CERCLA Sections 120 and 106(a) (1991) (ACA) in response
to the subject letter. However, due to the required continuing evaluation of the technical
path forward, and because DOE and the regulators, in conjunction with the stakeholders,
will not have the information necessary to make the decision to proceed with vitrification or
to pursue an alternative form of stabilization until the spring of 1997 at the earliest, DOE is
proposing a modification to the Consent Agreement as Amended under CERCLA Sections
120 and 106(a) (1991) (ACA), for the purposes of this matter only.

DOE agrees with the United States Environmental Protection Agency's (U.S. EPA)
recommendation that the parties use their best efforts to resolve all existing and reasonably
foreseeable disputes in a consolidated manner, and to keep the dispute at the informal level
until such time that the dispute is resolved or all parties agree the dispute must be
escalated. The modification proposed below will prevent escalation of the dispute until
DOE and the regulators, in conjunctlon with the stakeholders, have sufficient information to
make an informed decision.

Pursuant to Section XXX, AMENDMENT OF AGREEMENT, of the ACA, the ACA can be
modified upon written consent of the United States Environmental Protection Agency and
United States Department of Energy. U.S. DOE proposes to modify the ACA with a
suspension of the following ACA deadlines for initiation of formal dispute resolution:
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Section XVIIl (G), EXTENSIONS (which requires DOE to invoke Dispute Resoiution
within 7 days of nonconcurrence of a request for an extension);

Section XVII (A){1) (which requires DOE to invoke Dispute Resolution within 30 days
of a notification of intent to assess a stipulated penalty);

Section XIV (A) (which requires DOE to invoke Dispute Resolution within 30 days of
any action which leads to or generates a dispute);

until May 15, 1997, by which time DOE expects to obtain the information necessary for it
and the regulators, in conjunction with the stakeholders, to make the decision to proceed
with vitrification or to pursue an alternative form of stabilization. Matters covered by this
suspension include DOE's right to dispute U.S. EPA's October 2, 1996, nonconcurrence
with U.S. DOE's request for extensions, U.S. EPA's finding that DOE's request did not
demonstrate good cause, U.S. EPA’s finding that DOE’s request for extension does not
meet the requirements for schedule extensions established in Section XVIil of the ACA,
U.S. EPA's notice of intent to assess stipulated penalties, and other related issues raised by
the allegations contained in U.S. EPA's October 2, 1996 notification.

Assessment of any stipulated penalties or application for judicial enforcement of the
affected milestones shall be tolled for the period of the suspension and any subsequent
dispute resolution procedures; however, nothing in this agreement shall modify the period of
accrual of any stipulated penalties, should it be subsequently determined that imposition of
stipulated penalties is appropriate.

Either DOE or U.S. EPA may terminate this agreement after 14 days’ written notice to the
~ other party. .

If you have any questions or concerns, please contact me at (513) 648-3139.

Sincerely,

Sy 1 R0

Johnny W. Reising
Fernald Remedial Action
Project Manager

Concurrence:

James A. Saric Date
Remedial Project Manager
U.S. Environmental Protection Agency



cc.

S. Fauver, EM-425/GTN

R. L. Nace, EM-425-GTN

G. Jablonowski, USEPA-V, SHRE-8J
R. Beaumier, TPSS/DERR, OEPA-Columbus
F. Bell, ATSDR

D.S. Ward, GeoTrans

R.Vandegrift, ODOH

S. MclLellan, PRC

T. Hagen, FDF/65-2

J. Harmon, FDF/90

C. Little, FDF/2

~ AR Coordinator/78
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Department of Enargy

Ohio Fleld Otfice
Fernaid Area Office
P. O. Box 538705
Cineinnay, Ohlo 46253-8706
(613) 648-3158

ocT 9 1338
DOE-D038-87

My, Jarnes A. &arlg, Remadist Project Managsr
U.5. Envirorenamtal Protoction Agancy

Regien V --SRP.8.J

77 Wast Jackson Boulsvasd

Chicago, i 60604.3500

Daar Me. Susic:

U. &. ENVIRONMENTAL PROTECTION AGENCY OCTOBER 2, 1998, NONCONCURRENCE
WITH EXTENSION REQUEST AND NOTICE OF INTENT TQ ASSESS STIPULATED
PEHALTIES

Reference: Lener trom Jamas &, Saric to Johnny W, Relsing. "U.S. DOE Requast for
Extansion ot OU 4 Misstones,” dated Octoher 2, 1996.

The United Etates Dapartment af Ensrgy {U.8. DOE) Intonaa te snvoke the farmat dispute
rasalution procsdures uf Saction X1V {(RESOLUTION OF DISPUTES! of tha Consent
_Agreement 2s Amenaas under CERCLA Sections 120 ana 106(a) (1891} {ACA} In responsa
10 the subject isrter. Howwoves, dus to tho rfequired contmiing svalustion 01 the technical
path forward, ano becsuse OQE ana tha reguistors, in conjuncyon with ths starohoidaers,
wifl not have the information necessary (0 Maxs the dacision to procead with vitrification or
19 pursue an alternative form of stablization until the spring of 1997 at the eardast. DOE I
proposing ¥ modificatdon ta tha Cansent Agreemant as Amanded under CERCLA Sactons
120 and 108(a (1981) [ACAI, for tha purpnaas of this matter only,

DQE agreus with tha United States Environmantat Prataction Agency's (U.S. EPA)
tscommendation thut the partiea uss dwir best sHorts 10 resoive ait existing ant reasonanly
foressasbim OispuUTER In & consoidated manner, AN to ksap the diapguto 8T The INformal lavel
untl such tima that the dispuie (s 7esoivad or ail partios agies the Gispura muat be
ssosiatad. The modification proposed tolow will provern sacalation af the disputs until
DOE ang the reguiatsrs, (n conjuncdon with the staxsnotdars. have sutficlent mfovmanon ta
make an intormed decision,

Pursuant ta Secdon XXXIII. AMENOMENT OF AGREEMENT, of tha ACA, ths ACA can be
- modified uDON writtan consent of ths United States Environmentat Protscnon Agency and
Unitegd Statas Ospartmant of Ensrgy. U.5. DOE proposss to modity the ACA with »
suspension of the following ACA deadtines {ar initigtion of Tormat dispute resciutlon:
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Section XVl (@), EXTENSIONS (which requires DOE 10 invoke Disputs Assoiuton
within 7 days od nonconcurrence af & raquast tor an axtension):

Section XVil tA)1) (whicn raguirss DOE to invoke Olapute Resclutian within 30 days
of 8 notificatian of intsnt 10 assess a sripuisted pensityl;

Seotion XIV (A] (which requires DOE 10 Invoka Dispute Resckston within 30 days of
any scran which Isads 10 or ganeratas & dispute);

untl Moy 15. 1987. by which time DOE axpedts 10 9014In the intormation hacessary for it
and the raguictors. In conjunotion WIth the stakehoiders, (g make tha deacision to proceed
with vitrification or 1o pursue an sitarnauve 10nm o1 $tabiization. Mattars ocavered by this
suspenaion incisde DOE's right 10 Oispute U.S. EPA's October 2, 1896, nanconcunrence
with U.3. DOE's requast far axtensions, U.S. EPA's finding that DOE's request ®d not
demonstrate good cause, U.S. EPA's finding that O0E’s requesat 1Or axransian doss not
mest the requiremams for achadule extenaions asteblishad In Section XVII of the ACA,
U.S. EPA's notice aof intant to easess sUoulatad Dendties, and other reinted (ssues raised by
the alisgations contsined in U.8. EPA‘s OcCtonar 2. 1996 notification.

Assesssment af any stipuisted panaities or appiication tor judicist enforcemant of tha
affsctad miiastonas sha be tolisd for the period of the suspension and any subseguent
cispute resalution procedures; however, notting (N this agreamam shail medity the period of
sccrual of anry 3vpulated gsnaities, 3houit it be subtequantly determined thet imposition of
sStupuiated ponaites 1s appropriate.

Elthar OOE or U.S. EPA may terminata this sgreeTom atter 14 daya’ wricten nOUCe to the
other pam(.

I you have any qusstions ot spncerns, please GOALECT MO at (813) 648-3139.

Jincexaly,

Johey 12

Johnry W. Realsing _
Femaic Ramealal Actan

Peoject Munsgar

Ccncumncu.

Jamas"ﬁ Sarla ~
Ramadisl Project Mamw
U.S. Environmemal Protaction Agency
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S. Fauver, EM-428/GTN

R. L. Nace, EM-42Z5-GTN

G. Jablonawski, UBEPA-V.) SHRE-BJ

R. Bsaumier. TPSS/DERR, OEPA-Columbus
- F. Bait, ATSOR

D.8. Ward, GeoTram

R.Vandagrift. ODOH

§. Mcleilan, PRC

T. Hagen. FDF/88-2

J. Harmen. FQF/80

C. Uttte, FDP/2

AR Coordinetor/78





