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Jesse Roberson, DOE Assistant Secretary for Environmental Management 

2. April 30, 2004 Letter from Marc Johnston, DOE Deputy General Counsel for 
Litigation to Brian Sandoval, Attorney General State of Nevada 

3. July 28, 2004 Letter from Lee Liberman Otis, DOE General Counsel to Brian 
Sandoval, Attorney General State of Nevada 

4. August 23, 2004 letter from Brian Sandoval, Attorney General State of Nevada to 
Lee Libelinan Otis, DOE General Counsel 
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Aprll 13,  2004 

Ms. Jessie H. Roberson 
Assistant Secrebry for Environmental Management 
U.S. Department of Energy 
EM-I I Room 5A-014 
I 000 independence Ape. S .  W. 
Washington, D.C. 20585 

Re: Planned Shipment of Wastes from Fernald to Nevada Test Site 

Dear Ms. Roberson: . .  

The State of Nevada bas been advised that DOE’s Environmental Management 
Division is intending imminently to ship some 7,000 containers of radioactive waste 
f r - q  DOE’S Fernald, Ohio site to the Nevada Test Site (“NTS”) fo r  disposal. DOE’s 

;t to bring th i s  dangerous waste into Nevada is a flagrant violation of applicable 
feueral and state laws and, indeed; of DOE’s own rules. Even worse, the consequence 
of this unlawful action will be to create an extraordinary public health and envlronmental 
hazard in our state. Accordingly, Nevada hereby notifies DOE that  we intend to seek 
prompt judicial redress to prevent the transport to and disposal of the Fernald wastes a t  
NTS unless DOE takes immediate action to stop the shipments. 

It is Nevada’s understanding that the waste destined for disposal at NTS rnby 
amount tu as much as 153.6 million pounds of material from Silos I and 2 and Silo 3 a t  
Fernald, with a volume of at leasf 74,000 cubic yards, or 378,000 cubic feet.. W h e n  
stabilizatlon is complete, volumes will be substantially greater. We also understand that 
hazardous constituents in this waste exceed standards established by the Resource 
Conservation and Recovery Act ( “ R C W )  for lead and probably other hazardous 
Substances (such as selenium), and thus the waste would normally constitute “mixed 
vas-te” under Nevada‘s federally approved R C W  program I 

However, according to DOE documents ,  t h i s  waste h a s  been classified by DOE 
nd EPA as Atomic Energy Act (“AEA”) section 7 1 (e)(2) waste, ostensibly providing for 
n exemption from safe and environmentally sound disposal requirements of RCR4. 
loreover, this material is evidently of such a high radioactivity concentration that it 
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cannot be sent for disposal to Envirocare’s . commercial radioactive waste disposal 
facility in Utah, a facility properly licensed by t h e  NRC for safe. and effe&’ve 
management of radioactive waste and the chosen disposai location for most of 
Fernald‘s other radioactive wastes, including mlxed wastes. 

As discussed in detail below, DOE’S designation of this waste as l?(e)(2) 
material not subject to Nuclear Regufatory Commission (“NRC”) or Agreement State 

blatantly misapplies that sedion of the AEA. If DOE chooses to classy, the 
waste as ‘1 l(e)(2) waste pursuant. to the AEA, then DOE must also comply with the 
waste management requirements established through t h e  AEA in conjunction with t h e  
7 1 (e)(2)  waste designation and dispose of t h e  wastes at a facility appropriately licensed 
by the NRC or an Agreement Stab for 11 (e@) waste disposal. The NTS disposal 
facility i s  clearly not such a facility. 

As a fundamental legal matter, it must be  recognized by DOE that the status of 
waste as “‘I 1 (e)(2) waste“ is not simply a matter of nomenclature, but explicitly entails 
a n  array of  regulatory treatments including, to be sure, an exemption from RCRA 
requirements under the 7978 Uranium Mill Talllngs Radiation Control Act (“UMTRCA),” 
but also afflrrnative obligations to cornply with the other requirements of UMTRCA. 
After all, section 11(e)(2) was added to t h e  AEA by UMTRCA. These attributes of 
section I 1 (e)(2) byprodud waste reflect UMTRCA’s twofold purpose: 

[Flirst, to close ths gap in NRC regufatory jurisdiction over 
the nuclear fuet cycle by subjecting uranium and thorium mill 
taillngs to the NRC‘s licensing authority; and second, to 
provide a comprehensive regulatoy regime for the safe 
disposal and stabilization a f the tai7h-g~. 

Kerf-McGm Chemical Cop.  v. NRC, 903 F.2d I, 3 (D.C. Clr. 1990) (emphasis added). 

UMTRCA established regulatory regimes for historical uranium sites (Titl-e I), ?as 
well as for those that  would contlnue operating (Title ll), and conferred regufatoy 
jurisdiction on EPA and’ NRC to regulate their activltfes. DOE’S own uranium 
processing wastes have never been subject to NRC jurisdiction, Section 11 (e)(2) was 
created by UMTRCA to deal with uranium mining a n d  processing hazards  not within the 
DOE complex, authorizing regulation of those hazards by €PA and NRC. DOE cannot 
now cafl Fernald wastes section I ?(e)@) wastes, a classlfrcation created by UMTRCA, 
without also complying wtth all the attributes of such a classification that Congress both 
required in UMTRCA and,  as  discussed below, explicitly reaffirmed in the Energy and 
Water Development Appropriations A d  of 2004. 

For DOE to avail itself of the benefits of the status of section 1 l(e)(2) waste but 
absolve itself of  a n y  duty to comply with the other requirements of that status- 
-equirements designed by  Congress to assure the  safe disposal of radiological and 
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non-radiological materials associated with uranium mining and processing-is a 
transparently unlawful usurpation of prerogatives belonging only to Congress. Such a 
maneuver would also violate the Safe@ reQUifemenk of the Atomic Energy Act 
applicable to DOE even when it self-regulates, and would fly in the face of requirements 
in CERCLA at 42 U.S.C. Section 9621(d)(3) that Wastes shall be transferred only to a 
disposal kcilk)' operating in full Compliance with applicable federal law and all 
applicable State requirements. 

. 

Indeed, escaping from applicable Nevada RCRA disposal safety requirements 
appears to be the only reason for DOE'S strange classification of t h e  Fernald materials 
as I1  (e)(2) Waste Somehow exempt from NRC or Agreement State regulation, with the 
perverse result that wastes which Were too dangerous to go to a permitted, lined, and 
adequately monitored facility at Envirocate are now slated for NTS's unpermitted, 
unlined, and inadequately monitored disposal site. As you, are aware, waste 
reclass[fiCatiOn of precisely this convenient sod was soundly overruled in DOE's dispute 
last Summer with the Natural Resources Defense Council in federal court in Idaho. 

In any event, even if the Fernald wade is 7 1 (e)(2) waste, it very likely predates 
the 1978 UMTRCA and thus would not be eligible for that,statute's RCM exempt~on .  
if, an the  other hand, the waste does not predate that statute and is in fact -I f (e)(2) 
waste, federal law clearly contemplates its disposal only at an authorized 1 f(e)(2) 
disposal site, and not at a low-level radloactive waste disposal site without such 
authorization. 

' The reason for this requirement is obvious. Uranium processing wastes are not 
merely low-level wastes. Regulations at 40 C.F.R. Part 192 were designed to deal with 
the fact that uranium processing wastes also corrtain certain quantities of hazardous 
constituents. This is evident in that regulation's establishment of maximum 
concentration requirements for hazardous elments such  as lead and selenlum (see 40 
C.F.R. f92, Subpart  A, Tabla I, and Appendix 1. See also NRC's parallel regulations a t  
7 0 C.F.R. Part 40, Appendix A). Thus, I ?(e)@) disposal-site licensing conternplates,the 
performance assessment of accompanying quantities of non-radiological hazardous 
elements typically associated with uranium processing. (See, e.g., NRC's IO C.F.R. 
Part 40, Appendix A Introduction, referring to protection against "nonradiological 
h a z a r d s "  as well as radiological hazards.) The same is not true for low-level radioactive 
waste dlsposal licenslng, even under DOE's self-regulatory regime as reflected in DOE 
Order 435.7-1, which addresses only radiological hazards.  

DOE has no authority to refashion the legal attributes of section 1 (e)(2) waste 
by simply calling the Fernald material post-1978 I l(e)(2) waste that is magically exempt 
from all federal and. stafe hazardous waste iegulations and otherwise applicable 
-I 1 (e)(2) disposal licensing requlrernents. Indeed, if IS Nevada's understanding that 
DOE has no plans even to test whether t h e  Fernald wastes, after stabilization, meet the 
universal treatment standards under  the land disposaI requirements of RCRA. DOE 
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thereby avoids all appropriate SClentifiC inquiry as to the long-term impacts of hazardous 
constituents It would dispose of at NTS-the precise assessment required for every 
other I 1  (0)(2)  and R C W  disposal facility In this country. 

Any conceivable doubt about DOE's lack of authority to dump t h e  Fernald 
j l (e)(2) wastes at NTS was put to rest by Congress in the Energy and Water 
Development Approprlations Act of 2004 (Publlc Law 108-137, December I, 2003)~ 
which in Section 312 specifically referred to the Fernald silo wastes at issue and 
required that -[fIhe Nuclear Regulafory Commission or an Agreernenf State, as 

shall regulate the material as 'I 7e.(2) by-producf maferial' for the purpose 
of dispo&/On o f  the maferial in an NRC-reguiafed or Agreement Sfafe-regulafed 
facilify." (Emphasis added.) NTS, of  course, is not such a facility. 

As if that were not enough, DOE's plan to send  the Femald silo wastes to NTs is 
also in direct confllct with DOE's Recom' of Deckion (ROD) for fl-re Deparfmenf of 
Energy's Wasfe Management Pmgmm: Treafmenf and Disposal o f  Low-Level Waste 
and Mixed Low-Level Waste; Amendment of tbe Record of  Decision for fhe Nevada 
Test Site (DOE 6450-01-P). The ROD defines 'Low-Level Waste" as "ail radioactive 
waste not classified a5 high-level waste, transuranic waste, spent nuclear fuel, or by- 
product failings containing uranium of #O&m from processed ore (as defined in 
Section 77(e)2 of  the Atomic Energy A d  o f  7954." (Emphasis added.) While t h e  
Record o f  Decision for the NEPA documentation completed for the Fernald site 
identified "NTS or an appropriately-permitted commercial disposal facility" for 
'isposltion of wades, we balieve any such designation could not summarily override 
.le Waste Management ROD as it applies to NTS. Moreover. we submit that t h e  

Fernald decision was based on DOE's intent to apply for and. obeah a RCRA permit for 
disposal of hazardous  waste at NTS. We do not believe the Fernald decision 
anticipated disposal of these disputed wastes as merely low-level waste. 

Finally, DOE's own governing manual Of regulations for radioactive waste 
disposal at NTS, Order M-435.1-1, clearly prohib'its the disposal of over 14,000 cubic 
yards-by any measure hardly a 'small quantit4-of l'f(e)(2) waste at the  NTS low- 
level waste disposal site, That manual, at Section IV.B(4), provides that "[s]ma// 
quantflles of 1 I e.2 byproduct material and naturally occurring radioactive materiaJ may 
be managed as low-level waste provided they can be managed to meet ths 
requirements for low-level waste disposal in Section 1V.P [performance requirements] of 
this Manual." (Emphasis added.) DOE's [mplementation Guide for M-435.q-1 refers to 
the legislative intent of the UMTRCA in further defining "small quantities" of ? ? ( 0 ) ( 2 )  
materials that are otherwise "managed by fhe Department according fo fhe 
mquirernents o f  40 CFR Pad 192 and disposed at specially designed faailings disposal 
sites established under the UMTRCA." DOE G435.1-7 -12 (emphasis added). 

Two specific examples given by DOE of u&-mll quantities'% "a few vials" a n d  " I 0 0  
cubic meters" of non-eljgible wastes, Id. at IV-13. 
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prompt judicial redress. I am confident Nevada's fec 
favorably on DOE's expedient actions here than did the court in Idaho fast s u q m e r ,  
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In short, there appears to be no legal, regulatory, or scientific justification 
whatsoever for DOE's plan to 'dispose of massive quantities of Fernald's most 
hazardous and radioactive wastes at NTS. DOE's plan is reckless and unsafe, and it 
flagrantly violates the law. Please confirm by April 30, 2004, that fhis waste will not be 
corning ta Nevada, If DOE cannot so certify by that time, Nevada intends to seek 

jetaf court will look no more 
_ .  
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Attorney General 

C: Honorable Mike Leaviff, Administrator 
U. S-. Environmental Protection Agency 

Honorable Nils J. Diaz, Chairman 
U.S. Nuclear Regulatory Commission 
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Depaftrnent of Enetgy 
Washlngton, DC 20686 

July 28,2004 
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The Honorabli: Brian Sandoval 
Attorney General’ 
100 N, Carson Street 
Carson City, NV 897014717 

, Re: SMpmmt ofF6~1~ild SilO’Wastea to tbm Nevada Test Site 

Dear Attorney Canerat Sandoval: 

I appreciated the opportunity to 8pe& with you on July 6 about the Department’s plans 
regarding the materials currently sfxired in three Silos at t he  Department’s F d d  facility, As I 
indicated during o w  conversation, while we disagree with the legal objections ralsed h your 
April 13 letter to Assistant Secretary Robenon to disposh$ of these materials at the Nevada Test 
Site (NTS), we do share your fimdmrrentat concern that any dimosition must be proteotive of 
human health and safety and of the enVhOaelit. Aocordingly, it seemed to us - and still does - 
worth exploring whether our legal dfimnces can be compromised and set aside by develophg a 
process through which the Nuclear R q ~ I a t o r ~  C o d a s i o n  muld be called upon to vouohsafe . 
the appropkiateaess ofdhposition at NTS, albeit not as a Haemor. 

In response tcr this mggesdon you indicated that you needed a better undersfanding of 
DOE’S legal position before you could asses8 the prospects for any compmmiso along these 
lines, You therefore a&& us to provide our’legal ~ a l y ~ i ~  of fitre basis fir disposing of  the 
Femald silo mate- at NTS, and specifically meatioaed three issues that your Aprll 13 letter 
discussed: whether diaposidoa would be consistent with section 3 12 of  Public Law 108-137; 
whether disposition woud be consistent with DOE Order 435.1; and whether dieositikn would 
be consistent with applicable Uranium Mi11 Tailings Radiation Control Act requkxnents. I told 
you we would get you our views on these issues Within  approximately two weeks, T h i s  letlet 
addresses each of t h e e  issues in order. 

1. Seotion 312 ofpublic Law 108-137 directs that “[nJotwithstanding any other 
pxwision of law, the material in the ooncrete silos Et tbe Fernatd uranium procesSing facility 
currently managed by the Department of Energy * .* * shall be conaidered ‘byproduot material’ 
as defined by section 1 le42) of the Atomic Energy Act” This direction is clcai on its fhce: the 
materials currentIy stored in the Fernald silos “shall be considered” 1 le.(2) material 
“notwithstanding any other provision of Jaw.” However DOE or anyone else might otherwise 
have classified those materials, with the eaactment of section :I12 they are now, by law, lle.(2) 
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byproduct material, 

Section 3 12 then goes on to state that “[tlhe Nucleat Regulatory Commjsgion m an 
Agrement State, as appropriate, shall regulate the matedd as ‘ 1 lt.(2) by-product mat&&‘ for 
the purpose of dkposition of the !nat8rid in Bn mc-re&ated or Agreement State-regulated 
fhcility.” Whqther disposition at NTS of the materials c w e ~ t l y  stored in the Ferndd silos 
would be consistent with section 312 dcpenda on haw this secaiid sentence is read, Because 
NTS is not an NIiC-reguIakd or Agreement State-regulated facility, disposing of the Perndd silo 
materials at NTS would be inconsistant with the second sentence of  seotion 312 if the second 
sentence is oonstnaed to direct &at those m a t e r i b  Can only be disposed of at an NRC-regulated 
or Agreement Stateregulated facility. rf, on the other hand, the second sentence of section 312 
is read merdy to direct the MtC (or an Agreement State) to regdate the Fernald silo miterlals as 
1 le.@) byproduct Werial in the event that DOB seeks to dispase of those materials at a 
regulated ficility, than seofion 3 12 poses no bar tu disposition at NTS. 

Both the statutory text and-the Iegislative history of section 312 indicate that this letter 
reading is the correct one. On ita f&e, the text of  section 312 simpiy does not say that the 
Ferndd silo materials must be disposed of in a regulated fhcility. Indeed, the.text does not 
,mandate any action on the part of DOE with fespect to sese materials. The direction provided 

. in section 312 is h t e a d  to t he  NRC, whlch “shaU regulate” the Pernatd silo materiala as 110,{2) 
material. That ditectiou, however, applies oniy “for the purposic of disposition of the material h 
an NRC-regulated“ facility, Sectlon 3 12 thus pravides no direction at all that is appLicable 
where the Femald si10 materials are not disposed of h 8n NRCbreguiated fiicility. SinGe 
Deparfment ofEnergy facilities are g e n d y  excepted fkorn NRC regulation (sea Atomic 
Actof 1954,sec.l~.s,42U.S.C.2014.s;seeaIsoAEAsec.l10,42U.S.C.2140;Energy 
Reorganization Act of 1975, sec.l04,42 U6S.C, 5814; Department ofXnex& Organization Act, 
aec, 301,42 U.S.C. 7151), and since Congress speaks clearly when it wants DOE% actions to be 

’ subject to NRC regulation (see, s.g, 42 U.S.C. 5842 (titled ‘Zieasfng and Related Regulatory 
Functions Respecting Selected DOE] Facilities”)), an inlent to resthct disposition of the F a d 8  
silo materials to NRGreguhted facilities of to require MZC licensing of a DOE facility such IW 

NTS by virtue of disposal of the Pemald material there cannot be Inferred from the text of 
section 3 12. . L. -. 

- r  

Moreover, legislative history of seodon 3 12 oonhns that it was meant to allow, but 
, not compel, disposition ofthe Femald silo materials at a regulated f h U i t y .  Section 3 12 had its 
genesis in DOE’S desire to have the option of disposhg o f  the E’ernald SUO matcdals at tl 
commercial disposal facility. Since a cornkcid fkcjlity would be regulated by the NRC or ~ f l  
Agreement State, that option was unavailable given the MtC‘s conchusion that its (and 
Agreement Sates’) statutory authority ta regulate byproduct mitm’al was 2imited to byproduct 
material that either had been generated at sites that were licensed as of the date of tha enactment 
of section 11e.(2) in 1978 or that was gemrated at  a licensed site thereafter. _ 3 a y o o s r a  of 
Utah and Snake River Alliance. NRC DD-00-06, at 18 @eo, 13,2000). Althougtr the materials 
stored in the Fernsld silos met the physical criteria for byproduct rnaferid, they did not meet the 
NRC’s definition of 1 1 e.(2) material because, 89 they were undor the coatrol ofDOE, they had 
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not beep. generated at a licensed facility, 

Legislative attention wan first focused on this problem ii the Senate version of the 
Energy and Water Development Appropxlations Act for Fiscal ‘fear 2004, whcre, as origindly 
introduced, what ultimately became section 3 12 read: “The Nuclear Regulatory a&sdon * * 
* shall regulate the material as ‘1 It.(2) by-product material’ h the event that the Department of 
Energy proposes to dispose of the miten’d in ah NRC-regulated * * * facility.” S. 1424,iogth 
mng, 8 31 1 (2003) (emphasis added), See dso S. Rep’. NO, 1013-105, ~t 147 (2003) (&is 
provision “allows the Department to dbpose ofcertdh waste at Femdd * * * as ‘bypaduct 
materid”7. On a pparaTIa1 legislative track, on July 22,2003, the Adminimtion officially 
trutsmitted a similar prapoad, which was refcrred to the Senate Environmeat and Pubk 
Committee (July 28) and the House Energy and Comt#eTce Committee (July 25), and whioh 
stated ‘‘E the Department of Energy dspoffea of  the material in mch a fhchity, the Nuclear 
Regulatory Commission * * * shall regulate the Material * * * .” The Admfnistration explained 
that it was.offering this proposal so that the matorials stored in the Fernald silos “w be disposed 
of * HI * at a commercial. facility,” Letter fhrr Spencer Abmlmn, Seoretary of Energy, to J, 
Dennie Hastert, Speaker of the House, dated Sdy 22,2003 (emphasis added). Senator 
Voiaovich f3ed Imguage based w this prnpoaal as an amendment (SA. 1443) to the Senate 
version of the Energy Policy Act af2003, S. 1.43 108th Cong. (20031, which statad‘the Seoretary 

diqose of the material in a ficiKty under the jurisdiction of the Commisdon or a state.” 
149 Cong. Rec. 510,696 (daily ed. July 3 I, 2003) (emphasis addedj. This amendment wim never 
offered on the Senate ftoor, but in the Conference Report on the companion House bill, HA. 6, 
the House and Senate conferees included a provision stating that “[tJhe Deparlment of Energy 

dispose of the material In a facility regulated by the Nuclear Regulatory Cornmiasion‘’ and 
that,. ‘‘mtha Department of  Energy disposes ofthe material in mch a facility, the.Nuclear 
Regulatory Commigsion * * * shall regulati the material as byproduct material.” H.R Goof 
Rep, No. 108-375,g 634 (2003) (emphasis added). As the undarscored language h these 
precumors to Section 3 12 clearly states, Congress’s intention was to give DOE the option of 
disposing of the Femdd silo materials at an NRGregulated facility, not to lirnit DOE’S disposal 
options to NRC-regulatid facilities. 

There is no indication jh the legislative reoord h t  Conpess meant’ to convey any 
. difFerent intention when, in C o d m c e  Committee on the Energy and Wafer Development 

Appropriations Act, it “modifie[dJ [the] provision proposed by &he Senate” by c h g i n g  “in the 
went that the Department of Etxwgy proposes to dispose” fx tho more succinct final formulation, 
“for tbt3 purpose of disposition.’’ H.R Con€ Rep. No. 108-357, at 175 (2003). Rad Congress 
&tended this variation in wording to convert what throughout die legislative process had always 
been understood to be an option into a mandatc, it is reasonable to expect that it would have 
provided some indication that it was making such a fundamental change. Thero is no such 
Indication, however, anywhere in the legislative record. In fact, the only clear substantive 
madification that the Conference Committee madc to the 0dgh.d Senate proposal was to add the 
ore processing residual mater ia la in the Niagra FaUs Storage Site managed by i%e Army Corps of 
Engineers as material that also shall be comidercd 1 le.@) byproduct material, This addition 
suggests that the reason why the Conference Committee chose to abbreviate the language that 

.. 
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the Senate had employed wag to avoid an overly m b e r s o m e  fmnulation such as “in the event 
that the Depahent of EZnergy or the Army Corps of Bngineera, as appropriate, proposes (0 
dispose.” In any event, the Conference Committee Report reaftinned that Congresds intent 
remained what it had bcen all along: to “pllowT 1 the disposal of certain waste at Fernald * * * as 
‘byprodud material.”’ H.R, Conf, Rep. No. 108-357, at 175 (aaphasis added). 

2, The FemId silo materials ata =aged by D d s  pusumt to i$ authority under the 
Atomic Energy Act, see, e ,g ,  42 U,S.C. 2121(8)(3), ZZOl(b), and the Department of Energy 
Organizatioa Act, see, e.g., 42 U.S.C. 7133(a)(8), Under these authorities DOE may, inter alia, 
"establish by rule, regulation, or order * * * standards and instructions to govern * * * specid 
nuclear mtcrial, source m a t d ,  and byprohot materid,” 42 1J.S.C. 2201(b), and may “provide 
for safe storage, proceseing, ttaosportation, and disposal of h w & u s  waste (including 
radioactive waste)” resulting €tom the progxam activities of DOE and its predecessor agencies. 
42 USC. 2121(a)(3). Pursuant to these mfhorities DOE has idopted Order 435.1, which 
establishes standards and procedures for managing’radioactive wastes at DO&owned hiliff eg. 

Under Order 435.1 DOE may dispose of ‘‘small quantities'' of 1 le,(2) byprodud 
materials in a low-level m e  disposal faduty (suoh EIS at NTS] Hpmvided they can be managed 
to meet therequimmnts for low-level waste disposal.” We do not dentand there to be my 
doubt that the Fernald silo materials “om be managed to meet the requirements for low-lmel 
wfjate disposal” atNTS. Tha propod to dispose at N S  of the materials cumnay stored in the  
Perndd silos was the product of a rigaroua public process conducted under the Curnprehemive 
Bnhnmental  Rebpome, Compensation, and LiabiIity Act (CERCLA), at the end of which DOE 
and the United States Environmental Protection Agenoy jointly decided that the appropdate 
disposition for these matarials is to dispose of them either at ITJ’S or at a commercial diapo~d 
ficZty. kx addition, DOE has prepared a Performance Assessment for the disposal of the 
F d d  silo materials at NTS which demonstrates that disposal of the Fernald silo materials at 
NTS would meet the disposd requirements set forth in Order 435.1, Mauual, chapter IV, for 
low-level waste, For example, the Peflormance Assessment aalloulated potential doses md 
potentia1 releases for a l’,OOO year period, and conbluded that disposal at FITS of the Pernald si10 
rmbrials would result in a radon €tux level of_abuut 3 pCi per square meter per second, a level 
well below the 20 pCi per square mater per second requiremeat, ’.* 

A question has been raised, however, whether the FernaId silo materials exoeed the 
“sdX quantities” of I le.(2) mat& that can be dhposed of a# low-level mute under Order 
435,l since the volume of the Pemald silo materials h about 14,000 cubiG yards. It would be 
odd to interpret tbis requirement of tber Oder as precluding & a d  of the Fernald silo matex#& 
at NTS since the CERCLA decision to do just that had already been made. In hict, the Guide to 
Order 435.1 dispels any ground for s p e c w o n  as to whether tbe Order sub silentio 
aountermaaded that CERCLA,decision: it specifically mentions (at W-13) the F e d d  rnaten’als 
as an example of 1 Ie.(Z) mat+ that can be disposed of as low-level waste, As’the Guide 
explains (it rV-12), the “smatl quantities” requirement is intend.ed to dtsthguish the 1 1 e,(2) 
material that can be disposed of 8s lowlevel waste Born the material found at byproduct wetste 
ta ihgs sites subject to  UMTtlCA. WMTRCA sites typically contain two to aeven w‘ll~on cubic 

. 
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yards of byproduct maberial per pile. Seen in this light, it is plain that disposing of the much 
mahr voIum of Fernsld materials as low-level waste ls not what the “small quantities” 
requirement of Order 435,l wqs intended to prevent. 

UCBnium mhhg and processing wastes produced 
outside ofthe DOE complex. It established a ‘Xernedial Actfon Program” for urdw 
processing site8 (Tiff e I), and a fixmework for “Uranium Mill Tailings Licensing and 
Reqdation” (Title II). Section 206 of Uh”TRCA added a ncw (!action to the Atoniic Energy AC~, 
42 U.S,C. 2022, which required EPA to promulgate ‘‘sWdards of general application * * * for 
the proteetion of the public health, safety, and the environment from mdiological atld 
nonradioIogical hazards associated With rasidual radioactive miterials.” Sections 202,203 204 

’ 

and 205 of  Ulvl’IRCA added or amended Various sectlone of the Atbmia Energy ht to give &e , 
NRC regdaturyj&dicdon over “Certain Byproduct Material.” 42 U.S.C. 2113 (We), 21 14 
(same). 

Purmaut to the authority delegated to it in UMTRCA, the NRC has pramulgated 1 o 
CJ.R Part 40, which sets forth “prooedures end d t d a  for the issuance oflicemes” and 
“provide[s] forthe disposal ofbyproduct material.” 10 C.FA 40.1{a). By the exprass teras of 
part 40, hawewer, the requirements of that part are inapplicable to DOE “except * * * to the 
extmt that its fuoilities and activities are subject to the licensing and related regdatory autho~ty 
of the Commission pursuant to section 202 of the Bnerg;y Reorganization Act o f  1974 [42 U.S.C. 
58421 and the Uranium Mill Tailings Radiation Control Act of 1978 142 U.S.C. 21 1 1-2114].3J Io 
C.F.’R 40.4. N d k  of these exceptions is applicable to the rtlirterlals &red in the Fernald silos 
and thek. dislposition: Section 202 afthe E3.A ddinai certain specific contexts in which DOE 
fhcilities are abject to NRC Ucensing, none of which i s  implcslted here. And the refevant 
W R C A  pmvisions apply to DOE only where it takes over ownership and custody of 
byproduct material or a disposal site from 811 NRC licensee, which also is not tbe case here. 
A G C O X ~ ~ ~ ~ Y ,  disposition at NTs of the materials etored in the Femald silos is not subject to NRc 
regulation. under IO CP,R Part 40. 

’ 

3. UMTRCA was enacted to deal 

. 

Pulsuant to the authority delegated to & hi UFUITRCA, EPA has promulgated 40 C.FR 
Part 192, which establishes health and environmental protection standards for d i i m  xhd 
thorium mill tailings. Subparts A, B and C of  Part 192 are expressly appkabla only to sites 

* designated under sections 102 or 208 of UMTRCA, 42 VS.C, 7912,7918, and thus are 
inappticable here, Subparts D and E of Part 192 by their express terma only apply to &e 
management ofbyproduct material under section 84 of the Atomic Energy Act, 42 U.S,C. 21 14, 
which “simply authorizes the NRC to implement and enforce tb8 standards to be promulgated by 
BPA at  those sites it licwes m well as at the sites to be remediated by DOE under Title I [of 
UMTRCKJ,” NRC DD-00-06 at 13. Tbis too is inapplicable ta disposition at NTS of the 
materials stored ia the Fernald silos. 

5 
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The foregoing legal analysis of the issues raised fn your Apd 13 letter to Assistant 
Sacrebuy Roberson Bummarlzes the legal bash for proceeding with the plantled disposition at 
NTS of the materids that are currently being dored in the silos at F d d  It is provided partly 
in the hope that i t  will persuade you that it is correct, but also i n  the hope that it is at least 
alrfficient to persuade you that there are mounds for s e e k  whether we can set ow legal 
differences aside and h e a d  work together to develop a process that will pxovicle m w c e s  h a t  
disposal at NT$ of the Fernald silo matwia!s will be, 86 DOE believes, consistent with the 
protection of human health and safety and the envhnment. For 0mpIe, alrhough we believe 
that tbe requirements of 40 C,F.R Part 192 are inapplicable as regulations, we aIso believe that 
disposhg of the F c d d  materials at NTS would in fact confom with those rcquitemmh, 
we are willing to work to devise a process that would 1st the MLC review this questim. 

. 

Please let me h o w  at your earliest convenieme whether you ltre interested pursuing 
this path. 

Sincerely, 

Lee Libennan Otis 
General Counsel 

I 
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I ,  ' ATTORNEY GENERAL 
NEVADA UEPARTMENT OF JUSTICE 

1 DO North Carson Street 
Carson City, Nevada $9701 471 7 

August 23.2004 

Ms. Lee Libeman Otis 
General Counsel 
u.S. Department of Energy 

7000 Independence Ave. S,W. 
Washington, D,C. 20585 

Room 6A-245 

Re: Proposed Shipmen t s  af 7 1 e.2 wastes from Fernald to Nevada Test Site 

Dear Ms. Otis: 

Thank you for your letter of July 28, 2004, explaining DOE'S position concerning 
disposition of t h e  Fsrnald silo wastes at the Newad8 Test Site (NTS), After studying it, I 
am even m o r e  cettain that these dangerous wastes cannot legally be disposed of at 
NTS, and in any event. it would be inappropriate for me to enter into an agreement with 
you that would violate applicable laws. While I appreciate the dilemma DOE is in with 
r0.spec-t to these wastes, the solution is mt to disregard t h e  law to facilitate an expedient 

Instead, DOE should take t h e  appropdate steps now to secure 
p,dcernent of these materials for stwage or disposal at an NRC or Agreemotit State 
licensed fzccility, 

iosal option. 

We disagree with you on your interpretation Of Section 312 of Public Law 108- 
137. having defined the Fernald silo wastes as 1 le.2 Wastes, t ha t  law goes on to  state 

t h a t  '[ItJhe Nudear Regulatory Commissioh or an Agreement State, as appropriate, shall 
regulate the material as l l e .2  byproduct materiel for purpose o f  disposition o f  the 
material in an NREregulated or Agreement State-regulated facility." If this sentence 
means what you advoca tefha t  it simply directs N R C  (or an Agreement State) to 
regulate t h e  materials in fhe event DOE elects to dispose of those materials In a 
qu la l ed  f ac i l i t y then  the sentence itself is wholly unnecessary and redundant, since 
m waste materials (including DOE wastes).can ever be disposed of in a "regulated" 
' 3 C i l i t y  without being regulated by N R C  or an Agreement State, 

Having defined the wastes as 1 le.2, COngress needed to d o  nothing more fo 
,(rive at your interpretation. But Congress wisely did otherwise. 

- Telepnone Y f S 6 6 4 - T ~ O O  v Fax T756U-1108 - WJg.sble . f ly .us  * E.mdi aginwag.as[e .nv .us  
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Moreover, the legislative history Provjsions YOU cite strongly support t he  view 
,hat, in enacting the actual language of the statute, Congress deliberately removed ttie 
elective element of previous drafts. Indeed, we know that Envirocare and its lobbyists 
Were pushing t h e  drafters for this precise result  because they wanted to emerge [[Dm 
the appropriations process as  the exclusive disposal option for the Fernald silo wastes. 
Of course, the wastes later proved to be to0 hazardous for Envirocara‘s stzite regulators 
to allow disposal there, but that does not negate the intent of the statute. 

It is unreasonable to believe that, having reclassified these wastes in a nun- 
conservative directran relative to safety in the first sentence of t h e  legislation. Congress 
r/oLIld then, in the second sentence, gjve DOE t h e  option to simply dispose of the 
wastes in an unlicensed, unlined facility that does  not even remotely meet the  

r e q u i r e d  by NRC or Agreement SWe.5 for 1 le.2 disposal. 

Precisely because Congress knew it was cutting corners ta facilitate cleanup by 
redefining the  Fernald silo wastes, i t  is far more plausible that it wished to ensure that 
t h e  precautions af an NRC or Agreement State license be applied. 

117 short, even giving DOE the full benefit Of Chevron, we think your reading of the 
statute is irmtional. contrary to the normal precepts of statutory construction, contrary to 
the legislative history, contrary to sound safe3 policies implicit in at) regulatory regimes 
for 7 1 e.2 wastes. and ‘impermissible under the law. 

Sirnilar(y, your argument with respect to DOE’S Order 435.1 is unpersuasive,  
After all, that rule begins with t h e  mandate that 1le.Z wastes are precluded from being 
disposed of in a low-level disposal site. Such a mandata is necessary because low- ’ I sites have  nane of t h e  protections customarily associated with hazardous a s  well 

Adioactive constituents, unless, unlike NTS’s I% 5, they are also permitted for RCRA 
wastes and/or I le .2  wastes. 

Moreover, it is difficult to believe that ?ny judge would consider 3,750 truckloads 
of wastes, wastes more dangerous t h a n  all other 17e.2 wastes, as  a “small quanti?k’’ 
qualifying for a wholesale exemption from your own disposal rule. Indeed ,  tha‘t quhntity 
substantially exceeds the annual  quantity of all hazardous wastes disposed in Nevada 
a1 every permitted RCRA facility combined. 

If it is DOE’s desjre to radically redefine “small quantity” to actually mean “large 
Wantity,“ then you are required to follow t h e  APA’s rulemaking requirements. You 
annot  obliterate one of y D U r  own rules by the mer8 sboke of  a pen in a CERCLA order. 

Finally. your discussion of UMTRCA appears to illustrate exactly why your 
roposal to dispose of the Fernald silo wastes ai NTS is, llke yolrr other self-serving 
ltefpretations,” out of bounds. As you note, Part 40 and  Part 192. regulating 17e.2 
rlrngs, indeed do not apply to DOE‘s disposal facilRie3. That is undoubtedly why  the 
‘afters of Order 435.1 precluded disposal of 11e.2 materials in D O E ’ S  low-level 
sposal sites. 

. I  
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If such materials were disposed of in DOE'S low-level sites, they would not 
subject to the  kind of protections needed for waste this dangerous. It is precisely 
because Part 40 and Part 192 do not apply to NTS that Nevada objects to your proposal 
and believes your  interpretation of the law to be incorrect. Put simply, your 
interpretation strains to avoid Ihe application Of any of the  established disposal 
standards by which Nevada's citizens and environment can be  protected from this 
dangerous waste. 

In canclusion, O n  behalf Of the Citizens of Nevada, I wilt continue to oppose any 
efiort by DOE to dispose of these unauthorized and highly dangerous wastes a? NTS, a 
site that is wholly inappmpriate and unlicensed to accept I h e  Fernald wastes. 
Moreover, despite your suggestion otherwise, 1 will not enter into an agreement ~41th 
DOE that compromises the law. 

Gpecifically. I do not understand how DOE could ask NRC to vouch for the  safety 
of disposal of wastes at N T S  when NRC ha5 no jurisdiction to do so. Your suggestion 
contradicts former acts of DOE. For'example, DOE expressly rejected t h i s  sort of 
~duntary oversight role by NRC in Wasfe control Specialists v. DOE, 741 F.3d 564 (5th 
Cir. 1998). 

If you are confident that NTS can nwef the  r e q u j r e m e n t ~  of Part 192, t h e n  
perhaps you should simply apply for an lle.2 disposal license for t h e  site. Nevada  
would not. and could not. abject to disposal of this material in an appropriately licensed 
and propedy linsd and regulated landfill. 

If you are seeking other disposal options, , I  understand tha t  Waste Control 
becialists (WCS) has applied for an 1 le.2 disposal license for its site in West Texas. 

r'his site has rail access and WCS is both kgatly able and willing to store the wastes 
there pending issuance of its l le .2  license. Unlike ROE'S NTS proposal, this option 
would be legal. cost effeciive, and provide a psrmaneflt solution that protects the health 
and safety of the citizens of Nevada and Ohio. 

, 

BRIAN SAMDOVAL 
Attorney General 

BY United States Mail and Facsimile (202-586-7499) 
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