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It Is Newxfa's understanding that th'e waste destined for disposal at NTS may 
amount to as much as 153.6 million pounds of material from Silos I and 2 and Silo 3 at 
Fernald, wlth a volume of at least f4,OOO cubic yards, or 378,000 cubic feet. When  
stabilization is complete. volumes Will be substantially greater. We also understand that 
hazardous constituents in this waste exceed standards established by the Resource . 

Conservation and  Recovery Act ("RCRA") for lead a n d  probably other hazardous 
substances (such as selenium), and t h u s  the. waste would normally constitute h i x e d  

However, according to DO€ documents, this waste has been classified by DOE 
and EPA as Atomic Energy Act ("AEA") section 11 (e)(2) waste, ostensibly providing for 
a n  exemptiun from safe and environmentally sound -disposal requirements of"RCRA. 
Moreover; this material is evidently of s u c h  a high radioactivity concentration that It 

, . 

I 
I 

waste" under Nevada's federally approved R C W  program. - -~ ~ - ~ ~ _ _  ~~-~~ 

STATE OF NEVADA 

0.FFIC-E OF THE ATTOKNEY GENERAL 

Aprll 13, 2004 

Ms. Jessie H. Roberson 
Assistant Secretaary for Environmental Management 
U.S. Department of Energy 
EM-I, Room 5A-014 
7 000 Independence Ave. S. W. 
Washington, D.C. 20585 

Re: Planned Shipment  of Wastes from Femald to Nevada Test Site 

Dear Ms. Roberson: 

The State of Nevada has been advised that DOE's Environmental Management 
Division Is Intending Imminently to shfp some 7.000 containers of radioactive waste 
from DOE'S Fernald, Ohlo site to the  Nevada Test Site ("NTS") for disposal. DOE's 
effort to bring this dangerous waste Into Nevada is a flagrant violation of  applicable 
federal and state laws and, indeed, of DOE's own rules. Even worse, the consequence 
of this unlawful action will be to create an extraordinary public health and envlronmental 
hazard in our state. Accordingly, Nevada hereby notifies DOE that we intend to seek 
prompt judicial redress to prevent the transport to and disposal of t h e  Fernald wastes at 
NTS unless DOE takes immediate action to stop the shipments. 
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cannot be sent for disposal to Envirocare's commercial radioactive waste disposal 
facility in Utah, a facility properly licensed by the NRC for safe' and effective 
management of  radioactive waste and the chosen dlsposal location for most of 
Fernard'S other radioactive wastes, includlng mixed wastas. 

A s  discussed in detail below, DOE's designation of this waste as i i (e j (2)  
material not subject to Nuclear Regulatory Commission ("NRC") or Agreement State 
regulation blatantiy misapplies that section of the AEA. If DOE chooses to classfi the 
waste as Il(e)(2) waste pursuant. to the E A ,  then DOE must also comply with the 
waste management requirements established through the AEA in conjunction with the 
11(e)(2) waste designation and dlspose of the  wastes at a facflity appropriately licensed 
by the NRC or an Agreement State for 1 l(e)(2) waste disposal. The NTS disposal 
facility is clearly not such a facllity. 

As a fundamental legal matter, it must be recognized by OOE that the status of 
waste as Yg(e)(2) waste" is not simply 8 matter of nomenclature, but explicitly entails 
an array of  regulatory treatments Including, to be sure, an exemption from RCRA 
requirements under the 1978 Uranium Mill Talllngs Radiation Control Act (YJMTRCA)," 
but also affirmative obligations to comply with the other requirements of UMJRCA. 
After all. section 11(e)(2) was added to t h e  AEA by UMTRCA. These attributes o f  
section 11 (e)(2) byproduct waste reflect UMTRCA's twofold purpose:  

IfJirst, to close tha gap in NRC regulatory Jurisdiction over 
the nuclear fuel cycle by subjectlng uranium and thorium mill 
taillngs to the N R C s  licensing authority; and second, to 
provide a comprehensive r 8 g U k t O V  regime f o r  the safe 
disposal and stabilization of the tailings. 

Kerf-McGeo Chemical Carp. V. NRC. 903 F.2d 1, 3 (D.C. Clr. 1990) (emphasis added). 

UMTRCA established regulatory regimes for historical uranium sites (Title I). as 
well as for those that Would contlnue operating (Title It), and conferred regulatory 
jurisdiction on €PA and' NRC to regulate their activltles. DOE's ovjn uranium 
processing wastes have  never been subject to NRC Jurisdiction, Section 1 l(e)(2) was 
created by UMTRCA to deal with uranium mining and processing hatards not within the 
DOE complex, authorizing regulation of those hazards by EPA and NRC. DOE cannot 
now call Fernald wastes section I 1  (e)(2) wastes, a classtfication created by UMTRCA, 
without also complying wRh all the attributes of such a classification that Congress both 
required in UMTRCA and, as  discussed below, axplicitly reaffirmed in the Energy and 
Water Davelopment Appropriations Act of-2004; - ---- - - ~ - ~ - -- 

For DOE to avail itself of the  benefits of the status of section 1 i(e)(2) waste but 
absolve itself of any duty to comply with the other requirements of that status- 
requirements designed by Congress to assure the safe disposal of radiological and 

~- - - -- 

3 
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non-radiological materials associated with uranium mining and process]ng-;s 2 
transparently unlawful Usurpation of prerogatives belonging only to Congress. S u c h  a 
maneuver would also violate the safety requirements of the Atomic Energy Act 
applicable to DOE even when it self-regulates, and would fly in the face of requirements 
in CERCLA at 42 U.S.C. Section 9621(d)(3) that wastes shall be transferred only to 2 
disposal faoility OpeEithg in full compliance with applicable federal law and all 
applicable State requirements. 

Indeed, escaping from applicable Nevada RCRA disposal safety requirements 
appears to be the only reason for DOE’s strange classification of the Fernald materials 
as 11 (e)(2) waste somehow exempt from NRC or Agreement State regulation, with the 
perverse result that wastes which were too dangerous to go to a permitted, lined, and 
adequately monitored facility at Envirocare are now slated for NTS’s unpermitted, 
unfined, and inadequately manitored disposal site. As you are aware, waste 
reclassffication of precisely this convenient sort was soundly overruled in DOE’s dispute 
last summer with t h e  Natural Resources Oefense Council in federal court in Idaho. 

. In any event, even if the Fernald waste is 11 (e)(2) waste, it very likely predates 
the 1978 UMTRCA and thus would not be eligible for that statute’s RCRA exernptlon. 
I f ,  on the other hand, the waste does not predate that statute and  is in fact ll(e)(Z) 
waste, fecleral law clearly contemplates its dlsposal only at an authorized 11 (e)(2) 
disposal site, and not at a low-level radloactive waste disposal site without such 
authorization. 

’ 

The reason for this requirement Is obvious. Uranium processing wastes are not 
merely low-level wastes. Regulations at 40 C.F.R. Part 192 were designed to deal with 
the fact that uranium processing Wades also contain certain quantities of hazardous 
constituentss. This is evident in that regulation’s establishment of maximum 
concentration requirements for hazardous elements such  as lead and selenium (see 40 
C.F.R. 192, Subpart A, Table 1 ,  and Appendix I. See also NRC’s parallel regulations at 
10 C.F.R. Part 40, Appendix A). Thus, 1 l(e)(2) disposal-site licensing contemplates the 
performance assessment of accompanying quantities of non-radiological hazardous 
elements typically associated with uranium processing. (See, e.g., NRC’s 10 C.F.R. 
Part 40, Appendix A Introduction, referring to protection against “nonradiological 
hazards’ a3 well as radiological hazards.) The same is not true far tow-level radioactive 
waste disposal ljcenslng, even under D O E ’ S  self-regulatory regime as  reflected in DOE 
Order 435.1-1, which addresses only radiological hazards. 

DOE has no authority to refashion the legal attributes of section I l(e)(2) waste - -  

- -  by simply calling t h e  Fernald-material post-1978 1 l(e)(2) waste that is magically exempt 
from all federal and  state hazardous waste regulations and otherwise applicable 
11 (e)(2) dlsposal licensing requlrements. Indeed, it Is Nevada’s understanding that 
DOE has no plans even to test whether the Fernald wastes, after stabilization, meet the 
universal treatment standards under the land disposal requirements of RCRA. DOE 



t h - ~ r e b y - a v o t d s - a l l - ~ - p p ~ ~ ~ ~  sclentffic inquiry as to tha long-term impacts of hazardous 
consfituen:s It would dispose. of at NTS-tha precise assessment required for every 
other 1 1 (0)(2) and R G W  dkposal fasility In this country. 

Flnally, DOE’s own governing manual of regulations for radioactive waste 
disposal at N T S ,  Order M435.7-1, clearly prohibits the disposal of over 14,000 cubic 
yards-by any measure hardly a “small quantity‘-of ll(e)(2) waste at the NTS low- 
level waste disposal site. That manuaf, at Section IV.B(4), provides that “[s]ma// 
quanff f les  of 1 1 e.2 byproduct rnatenal and naturally occurring radioactive material may 
b e  managed as  low-level waste provided they can be managed to meet the  
requirements for tow-level waste disposal in Section 1V.P [performance requirements] of 
this Manual.“ (Emphasis added.) DOE’s (mplementation Guide for M435.1-1 refers to 
the  legislative intent of the UMTRCA in further dafining “small quantities‘‘ of 7f(e)(2) 
vaterlaIs that are otherwise ”managed by the Department according fo the 
Wuirernents o f  40 CFR Pari 192 and djsposed at specially designed tailings disposal 
sf’tes established under the UMTRCA.” -12 (emphasis added). 
F W ~  specific examples given b y  DOE of %malLqgmti(ie:’:% “a-few-viaIs”-and ”1 OO--- ~- - 

DOE G435.1- 

--cc blc meters” of non-e l jg ib l eVag te~~  /& Z<lV-l3 
I_ 

Any conceivable doubt  about  DOE’S lack of authority to dump the  Fernald 
~ q ( e ) ( Z )  wastes at NTS was put to rest by Congress In t he  Energy and  W a t e r  
Developmen! Approprlations Act of 2004 (Publlc Law 7 08-137, December 1, 2003)~ 
which in Section 312 specifically referred to the Fernald silo wastes at issue and 
required that '[ips Nuclear Regulatory Commission or an Agreement Stare, as  

shall regulate fhe material as ’I 7e.(2) by-product maferlal’ for fbe purpose 
of disposjtlon o f  the material fn an NRC-regulated or Agreement Stafe-regulafed 
facilrfy.” (5mphasis added.) NTS, of course, is not such a facility. 

As if that were not enough, DOE’s plan to send the Fernald silo wastes to Nrs is 
also In direct conflfct with DOE’s Record of Decfsion (ROD) for fhe Deparfmenf of 
Enef@‘S Waste Management Program: h a f m e n f  and Disposal of Low-Level Waste 
and Mixed LoW-LeVel Waste; Amendment o f  the Record o f  Decision for fhe Nevada 

The ROD deflnes ’Low-Level Waste” as “all radioaictive 
waste not classified as hIgh-level Waste, transuranic waste, spent nuclear fuel, or by- 
product faihg3 COnfehing uranium Of thorium from processed ore (as defined in 

Site (DOE 6450-01-P). 

- 

I 
Section l l (eJ2 of  the Atomic Energy A d  Of 1954.“ (Emphasis added.) While t h e  
Record of Decision for the NEPA documentation completed for the Fernaid site 
identified “NTS or an  appropriately-permitted commercial disposal facility” for 
disposition of wastes, we believe any such designation couTd not summarily override 
the Waste Management ROD as it applies to NTS Moreover, we submit that t h e  
Fernald decislon was based on DOE’S intent to apply for and obtain a RCRA permit for 
disposal of hazardous waste at NTS. We do not believe t h e  Fernald decision 
anticipated disposal of these disputad wastes as merely low-level waste. 



In short, there appears  to be no legal, regulatorj, or scientific justlflcation 
whatsoever for DOE's plan to 'dispose of massive quantities of Fernald's most 
hazardous and radioactive wastes at NTS. DOE's plan is reckless and unsafe, and it 
flagrantly violates the law. Please confirm by April 30, 2004, that  this waste will not be 
coming to Nevada. If DOE cannot so certify by that time, Nevada intends to seek 
prompt judicial redress. I am confident Nevada's federal court will look no more 
favomblyon DOE's expedient actions here than did the court in fdaho last summer. 

@@ B I NSANOOVAL 
Attorney General 

c: ,Honorable Mike Leavitt, Administrator 
US. Environmental Protection Agency 

Honorable Nils J. Diaz, Chairman 
U.S. Nuclear Regulatory Commission 



. 't, 
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April 30, 2004 

The Honorable Brian Sandoval 
Attorney Gencral 
100 N. C a o n  Street 
Carson City, Nevada 89701-471 7 

lis: Waste Shipments fiom Ftrnald to Nevada Test Site 

Dear Mr. Sandoval: 

Ihave been asked to respond to your Apnl 13,2004, letter to Assisbnt Secretary Robenon . In 
that letter you requested that the Dep-ent of Energy certify that it will not ship the matends 
that are currently stored in the silos at ks Fmdd hcility to the Nevada Test Site. 

The Department IS evaluating thc points raised in your letter, and at this time we are wable to 
state how loug that process wiU take. Accordingly, I have bgen authorized to represent that the 
Department wdl, not ship any of the material stored in the Femald silos to  the Nevada Test Site 
withoutlfht providing to you 45-days 



W Y U .  

Department of Energy 
Washlnglon, OC 20686 

,- 

The Honorable Brian Sandoval 
Attomay CteneraI‘ 
100 N, Carson Street 
Caraon City, M /  89701-4717 

, Re: Shipmeat oEFemald Sflo’Wastea’ to tha Nevada Test Site 

Dear Attomay G d  &!andoval: 

X Bppnsaiatad the opportunity to qeek with you on July 6 about &e Dqxirt~~ent’s plans 
regardiag the matnials cumntly stdrea in three d o a  at the Dapatbnent‘6 Ptrnald i?iciIity. As I 
indicated during our conversation, while we disagree with the legal objections raised h your 
Apn’I 13 letter to Assistanl Secretary Robarson to disposbg o f  these matarids at the Nevada Test 
Site (NTS), we do sbate your A m d w t a f  concern that any diwosition muat ba protcotive of 
human health and safety and of  the m*nment. Aocordingly, it soamcd to UB - and still &ea - 
worth axploring whether o w  legal diffijranccs can be compromised end set aaida by developiag a 
process through which the Nuclear Replatmy C d s s i o n  would be called WQX to vouohaafo 
the appropdatmeso of &position at NTS, dbdt not as R liacnsor. 

In response to t h i ~  puggestlon you indicated that you needed B betta understanding of 
DOB’e legal position before you could asseas the pmapects for any coqmmlse along h e  
lines, You thomfara & LIS to pmvida our‘lcgal andysis of the basis fbr disposing o f  the 
Fmald ail0 materials at NTS, and Bpecjficdly rneationed tlum issucs that youc Aprjl13  letter 
discuesed: whether dhpo6itiOa would be CoasfSCent with section 312 of Public Law 108-137; 

, whether disposition would be consistent wfth DOE Order 435.1; and whethv disposition would 
be consistent with spplicabIe Uranium Mil1 Tallings Radiation Control Aot requiremate. I told 
you WQ would get you our viws on these issues within approximately tslo weeks, T b i s  letter 
addressas each of those issues in order. 

1. Seotion 312 of Public Law 108-237 direots h i t  “[n]otwithstanding any btbcr 
provision of law, the material 

ae defined by section I 1 4 2 )  of the Atomic Energy Act” ‘ I l i a  direction is clc& on its & ~ e :  the 
materials currently stored in the Ferndd silos ”shall be considcnd” 1 la.(2) materid 
“notwithstanding any other provision of law.” However DOR or anyone else might otherwise 
h a w  classffied those materials, with the enactment of section 312 they are now, by law, 11e.(2) 

Che oononta silos et the PemaId uranfum proeeesing facility - - - - - - - 

~ _ -  cunently -- managed by the Department of Energy * *-* shall ba considered ‘ ~ r o d -  maarid’  - _ -  
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byproduct material, 

S-etit53 l2-&en goea on to atata that "[t]he Nuclear Regulatory Commission m rn 
Agraemcnt fitate, as appmpriate, shall regulate the material as '1 1~42)  by-product matarid' for 
the purpose of dieposition of the matdal ht an NRC-rcgul~ttSd or Agreement State-rqpIaM 
fkciiity." Whether dfsposldon at NTS of the matorials currently stored in the 2 d d  eilos 
would be consistant with section 3 12 dcpanda on how thia second senknce is read, Because 
NTS is not an MZC-regulated or Agreement State-regulated facility, dfsposhng of the Ferndd silo 
materials at NTS d d  be inconsistant with the second santbnco of seotion 312 if the second 
sentence is oonstrued to dircot that those materials can only bs tiieposed of at an NRC-regulated 
or Agreement Statmqulated fkcility. If, on the other band, the second aenteace of section 312 
is read merely to dircct tha MCC (or an Agrement Stab) to regulate the Farnatd eilo materids aa 
1 le.@) byproduct matcdal in the event that DO3 stela to dispose of thoee materials at a 
regulatedficility, then scotion 312 pas= no bar to disposition atNTS. 

Both the eteNtory text and-the legislative bfstory of sactlon 3 12 indicate that this letter 
rczdhg ie the correct one. On its h e ,  the teat of Bedon 312 shnpiy doe8 not gay that the 
Femdd silo materials must be dispoaed ofin a regulated f8clliqr. Indeed, tha text Qcs not 
mandate any actian an the part of DOE with respect to these materials. Tho directian providad 
in section 3 12 is inStead to the NRC, whfch "sbaU regulate" the Ptrnald sila matetiale as 1 le.(z> 
material. "&at cllrecdoo, however, applhx anly "for the purposi: of disporritian of the material in 
an NRC-regulated" bcitity. Section 3 I2 thus provides no dimtion at all that Is applicable 
whore the Famald si10 materials are not disposed of In an NRCvregulatad Wlity. Since 
Department of Bnergy facilities are generally accepted from NRC regulation (sea Atomlc Bnergy 
Act of 1954, sta.lI.s, 42 U.S.C. 2014,s; see Qao AKA sec.l10,42 U.S.C. 2140; Energy 
Rcorganizatian Act of 1975, sec.l04,42 U.S.C, 5814; Department of h e r @  Organlzation Act, 
sec. 301,42 U.S.C. 7151), and since C Q I I ~ S S  gpeak~ clearly when it wants DOE'S actions to be 
rmbjcut to MPC regulation (see, s-g, 42 U.9.C. 5842 (tiitled 'Waens.hg snd Related Regulatory 
FUZIC~~OIU Respecting Selectcd POE] Facjlities")), an intent to restrict disposition of the Fern& 
SUO matenah to NRG&&ted facilities or to require NRC licc:nsing of a D O E  facility such 88 
NTS by virtw of  disposal of the Pemald material there cannot be inferred from the texr of 
section 3 12. . ;. 4 

Morsovar, the lergisladvc hirrtcizy of eeodon3 12 confirm9 that it waa meant to E&W, but 
not compel, disposition of the Pemald silo materials at a rewed &rcility. Section 3 12 had its 
gmeSi6 in DOE'S desire to havc the option of dieposing of the E'amald sua matuinls at a 
commercial disposal facility. Since B commkdal fadlity would be regulated by the NRC OT ~ t l  

Agreement State, that option was unavailable given the NRC's conchaion that its (and 
Agreement States') statutory authority to rcguIate byproduct miterial was limited to byproduct 
matorial b t  either had been genenrtcd at Bites that were licensed as of tho date of the enactment 
of section 1 le.(2) in 1978 or that -8 ganmated at a Ihnscd sit0 thereafter. h e  E n v i r o m -  - - - - 

Ut& and Sn akc e NRC-bD-00-%;st 18 (Reo. 13,2000). Although the m z h ~ i 8 h  
stored in &e Femald silos met the physical criteria for byproduct material, they did not meet the 
NRC's dchi t ion  of 1 1t.(2) materia1 because, ea they wem undor the C O R ~ ~ O I  of DOE, they had 

' 

_ -  - - 
' 

- 

2 

4 
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not been generated at a licensed ficility. 

LTdsl&ve attention was fiat focused on this problem in the Sanato vtrsion of h e  
Energy and Water Development Appropriations Act.for Fiscal ‘Year 2004, wbcre, BS origln&y 
Mxuduced, what ultimately bccane section 3 12 read: “Tho Nuclear ReguIatoty Commlrraion * * 
* shall regulate the matcrfal as ‘ 1 IO.@) by-pruduct material’ i ~ b  wq& that the Department of 
Energy proposes to diepoet of the mztbrkd fn a!~ mc-regdated * * * facifiv.” S. 1424, 108th 
Cong, 9 31 1 (2003) ( m p h ~ i a  added), See aIso S. Rep, No, 103-105, ~t 147 (2003) (this 
prodian “a~bws the bppartment to dispose of c d x  waste at Fmdd tb * as ‘byproduct 
material”’). On sparalfel leghdative track, on July 22,2003, the Admintmtion of€iciafly 
tranrrmitted a slmllar proposaI, whioh waa referred to the Sonate Euvironmeat and PubUo Wmk 
Commit6ee (JuIy 28) and the Houso Bntrgy and Commorce Cormittee (July ZS), and which 
stated ‘‘Uthe Department o f  Enorm disposeS of the meterial in mc& 8 ficffity, the Nuclear 
Regulatdry Codaa ion  a * * shall regdate the Mattria! * IC * .” The Admfnlstradon explained 
that it waa,oBxing this p r o p a l  BO that the materials stored in tfia Femald silos ‘‘m be disposed 
of * * at a comnmial ;aiCIlity.” Letter hmSpencer Abraham, Ssoretary of Energy, to J. 
Dennis Haetert, Speakcr of the House, dated July 22,2003 (mtpW13 added). Saaabr 
VoSnovich filed language based m thia prop08ala an amendment (SA. 1443) to the 
vmion ofthe Energy Policy Act af2003, S. 141108th C a p .  (2003), which atated “the Secretary 

diapost of  the matcria1 in a facility under the jluisdictioa ofthe Cammiaaion or a State.” 
149 Coqg. Rec. S10,696 ldaily 4. July 31,2003) (crnphasia added). Thit~ amendmentwaa never 
offered on the Senate floor, but in tba Codfetence Report 011 t€m companion House bill, H A  6, 
the Housc and Senate conferees included a pro\dsian stating that “[tm Deparhmnt of Energy 

dispose of the material in a kUty  regulated by the Nuclaa Regulatory C o d a i m “  and 
that, “lilfthe Department of Energy dfsposes of the material in such a ikcuty, the.Nuclear 
Reg&atory Camnitision * * * shall ragdate the material a8 byproduct material.” H.R Goof 
Rep. No. 108-375, § 634 (20031 (emphasis added). Aa the undarscored language in these 
prcburaore to eection 3 12 clearly states. Congress’s inttdltion was to give DOE the option of 
dispashg of the Farrdd silo materials at rn NRC-regulated ficjlity, not to b i t  DOE’S dirrpoaal 
options to NRC-regulattd fidities. 

nere is no indication the bdelativi record that Conpaas mame to convey any . .\ 
Wrent  inramfan when, in Confhmae Committee on the Energy and Water Development 
Appropriations Aot, it “madifie[d] [the] provision proposed by tho Senate” by c- “in the 

- went that the Dapamnent of B n q y  ppoaaa to dispose” to tha more succtnot final fbrmulation, 
“for the purpose of disposition” HR Cod Rep. No. 108-357, at 175 (2003) Had Congras 
htaadad this variation in wording to convert what throughout the IegLWve process had always 
been undnstood to be an opdon into a mandate, it le rmonabh to exgect that it would hsva 
provided aomo indication that it wag making such a fbndamental change. There is no wch 
hndication, however, anywhere in ths logislative record. Iu fact, the only clear substantive 
modification that the Conference Committee made to  the original Senate proposal was to add be-  - - - __ - ~- - 
ore_proces&g residual materials la the Niagra FaUs Storage Sit0 managed @&e ,&my & i p s  of 
Engineers a~ material that also ehall be considercd 1 le.@) byproduct mararid, This addlff on 
suggat~ that the reason why the Conference Committee chose to abbreviate.the langua& that 

- ~~ 

3 

’f c 0 0 l I  t99 S L L  1 :  
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the Senate had employed was to avoid sn overly oumbermme formulation auoh a “in the event- 
that the Dopabent  of Energy-or-&@ Army-Corps-Of-~n~eersyas-a~~~te, pmpoees to 
dispme.” La any avent, the Conference Committee &port reafhmod chat Congr~ss’s Intent 
remainad what it had been all along; to “,allawr 1 the disposal odccrtain waste at Pemaid * * * 8s 
‘byproduct material.”’ H.R, Conf. Rep No. 108-357, at 175 (maphasis added). 

2, The Fomald silo materiala are managed by DO’a pmuant to its ~uthonlty under the 
AtOmio Energy Act, BCC, &., 42 U.S.C. 2121(a)(3), 2201(b), uid the Dep~entafEnera 
Organizatioa Act, SOB, e.g., 42 U.S.C. 7133(a)(8), Undcr these authorities DOE may, ifinter uitn. 
“eatablisb byrulo, rcgul&on, or order * * standads and instructions to govern * * special 
nuclear m~tcr i~ l ,  sourco m a t d ,  and byproduot matthl,” 42 1J.S.C. 220l(b), and may “provide 
for safe atorege, procasahg, bansportation, and disposal of hrtuudous waste (hctuditlg 
radioeotive waste)” resulting from the p r o w  activities of DOE and its predecessor agcncias. 
42 U S C  2121(a)(3). Pursuant to those authorities DOE hss idopted Order 435.1, which 
establishts standarda andprocedutea for managhg’radioacdve wastes at DOE-owned fhcilitloe. 

Undar Order 435.1 DOE may dispose of ‘‘d quantitlaa” of 11~42)  byproduct 
materials in a low-level wastu dislposd fadUty (such a9 at NT5) ’’provided they can be managed 
to m e t  thdrequkementa for low-level waste disposal.” We do not doratand  there to be any 
doubt that thaFetnald silo matdals “can be managed to meet the rcquirUntnts for Ibw-lave1 
wbte diapoad” at UTS. Tbo proposal to dispoee at NTS of the matdab currently storad in the 
Fatnald silos was thapraduct of B dgmue publfc pfocese aonducted under the Comprehensive 
Bn&nmental Rejjlponsa, Cornpensafioa, and Ltrabaty Act (CERCLA), at the end of which DOE 
and the United States Environmental Protection Agenoy jointly decided that the appropriate 
d@position fbr these matarials is to dispose of them either at NTS or at a commeroial dieposd 
hcility. Ln addition, DOE has prepared a Performance Assesmrnlent for tho disposal of the 
P d d  silo materiale at NTS which demonstrates that disposal of the Femald dlo matr=rials at 
NTS would meet the disposal requirements sat forth in Order 435.1, Mamral Chapter N, for 
low-Ievel waste. For exampb, the Perfarmance Assessment addated potantid dosna and 
potential releases far a 1,000 year ponod, and conoludcd that dispoatal at W S  of the Pernald silo 
materials woutd result in a radon €lux. level of_abuut 3 pCi par aquare meter per seoond, a level 
well below the 20 pCl per square matar per second requjremmf ‘‘. 

A question has bean &ad, howevn, whether the PemaId silo materials cxoeed the - “BmB1X quantities” of 11e.(2) mtarial tfut can be dhpoeed ofen low-level w a ~ t a  under Order 
4351 h c e  the v o h e  of &e Femald SflO materials is about 14,000 cubic yards. It would be 
odd to inrwptet this requirement of  the Or& an precluding d!qasal of the Fcrnald silo materfals 
at NTS sfnce the CERCLA decision to do just that had already been mede. In tact, tho Guide to 
Order 435. I dispela any p u n d  for speculation 85 to whether tbe Order sub silendo 
countermanded b a t  CERCLA&dsfon: it specifically mentiom (at IV-13) the Pernald materials 
as an ex~lmple of 1 le-@) ma& thst can be disposed of a8 low-level waste, As’the auidc 

_ _  - - -explains (it W-12),the “smd qllantltles”requirerncnTis intended to dbdnguieh the 1 Ie,(2) 
material that can be disposed of as low-level waste Born the znafahd found at byproduct waste 
tdlhgs sit= subject to UMTRC.4. LbfTRCA sites typically contain two to 8eve.n million cubic 

_ _ _  - - --- -- 

A 
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yards of byproduot rnatrriaI per pile. Seen i f ~  ?his light, it is plain that d~posing-ofthe-mch- 
s m a l f e r - v o l ~ ~ - o f - F e m a ~ - ~ t e ~ s - ~ - l o ~ ~ l ~ ~ ~ ~ ~ o t  what the “small q~mtitit6” 
requirement of Order 435.3 was intandcd to prevent. 

. .  

’ 3. UblTRCA w89 BnaGtcd to deal with Uranium mining and processing wastes produced 
outeida of the DOE complex. It established a “Remedial Actfai Program” for uranium 
processing sires (Title 9, and a h e w o r k  for “Uranium Mill Taibge Licensing and 
Replatinn” (Title 1I). Section 206 of UMIRCA added a ncw uection to the Atudc Energy Act, 
42 U.S.C. 2022, which required EPA to promulgate “statUiards of goxioral application * * for 
t h e  proteotion of the public health, safety, and thc tavironment f h r n  radiologicel aad 
qonradiologicd hazards associated with residual radoacdva nuUeaids.” Sectioas 202,203 204 ’ 

and 205 of UMTRCA added or amended various acction~ o f  the &mi0 Energy kct to gjva the , 
NRC regulatory jurisdiction over “Certain Byproduct Materid.” 42 U.S.C. 21 13 (title), 21 14 
(same). 

Pursuant to the authority delegated to 16 in mR.CX,, the NRC hae pmmdgated 10 
C9.R Part 40, which sets firth ’brooedurcs and d t d a  for the ismumc of hemes“ and 
l’provfde[~] for the d i ~ p ~ ~ a l  of bypxuduct material,” 10 C3.R 40.1(8). By the axprass terms of 
part 40, h&ever, tho rtquimmtats of that part am imppficab~o t~ DOB “axcept * * * to the 
exmt that ita faoilitiea and activities are Bubject to fha licensing and related regdatory E U ~ ~ O I ~ ~ Y  

of the C o d d o n  pursuant to stction 202 of the Bnergy Rmrganizadan Act o f  1974 [42 U.S.C. 
58421 and fhe Urunium Mill Tailings Radiation Control Act of 1978 142 U.S.C. 21 11-21 141.” 10 
C.F.k 40.4. Ndither of these exccptlons is applicable to the mntwhls stored in the Femald sflos 
and their ds;poSition: Section 202 afthe &RA &fines certain speoific ccntexts h which DOE 
fircilities are mbject to NRC Ikenshg, none of which is imgIicated h. And the relevaat 
W R C A  provisions apply to DOE o d y  where it takes over oivncm_hip and w t o d y  of 
bypaduot material or a diaposal site &om 89 M I C  Iicemec, which also is not the 0880 here. 
Accordingly, disposition at NTS of the matonab etored in &e Pemald silos Is not subjeot to NRC 
regulation under 10 CF,R Part 40. 

Pursuant to the authority dalegmd to i‘t hi UMTRCA, EPA has p r d g a t e d  40 C.P& 
Part 192, which establishes hoalth and envirrmMefltal proteodon stmdarde for trraniUm and 
t h o h  mill laillngs. Subparts A, B and C of ;Part 292 arc expressly appkebla aaly to dtarr - designated under sections 102 or 108 of UMTRCA, 42 U,S.C, 7912,7918, and thus m 
inapplicable here, Subparts D and E of Part 192 by their exprws wnns only apply to the 
marragemat afbyproduat material under section 84 of the Atonic Energy Act, 42 U.S,C. 21 14, 
wbich “ahply authorizes the NRC to implement and enforce tbs statldard8 to be prodgetcd by 
EPA at those eites it licenses a well a at tho sitcs to be remediated by DOB undm Tltlc 1 [of 
WTRC!A],” NRC DD-00-06 at 13. T h i s  too h inspplicablc to digmition at NTS of the 
materials stored in the Fernald silos. ~- -~ -- - - - -~ - -  

_ _  _ _  _ _  - - __ -~ --- -- -~ - 
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The foregofng legal analyais of the ism& raised in your Apd 13 lcttcr to hsktant 
Secretary Robman ~ ~ ~ z a s t h e _ l e g ~ . ~ ~ ~ - f o r - p ~ ~ e ~ - ~ t h - ~ c  p l a n n e d - d i s p o d d o n x t ~  
NTS of the m a t d s  tbat art cunendy being atored in the eiloe at F d d  It f6 provided partly 
in the hopa that It will gerauadb you that it is correct, but also Sa the hopa that it ie at least 
sadlicicnt to persuade you that there are grounds for seeing wht3ther we GBU set OUT lagal 
dfirac88 aside and instead work togethcr to develop a procens that will provide aasuaa~ccs that 
disposal at NTS of the Fernald si10 materials will be, BB DOE believes, consbtant with the 
pmtectia of human health and edety and the ewironmcnt. For example, although we halieve 
that tho requirmenta of 40 C.F.R Part 192 are inapplicable M regulations, we also believe that 
disposing of the Pamdd materials at M’S would in hct confmn with thosa requirements, and 
we are willing to work to devise a proems that would let the MXC rsvlew this question. 

Please let me h o w  at your earliest coavenieaco whether you arc interested In punruing 
thie pa#. 

Sincerely, 

h a  Libearnan Otis 
Getlord Counsel 

. 
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BRIAN SLNDOVAC 
d i p . n C Y  &Mral 

August 23.2004 

Ms. Lee Libeman Otis 
General Counsel 
U.S. Department of Energy 

1000 Independence Ave. S.W. 
Washington, D,C. 20585 

Room 6A-245 

, Re: Proposed Shipments of 1 l e 2  westes from Ferneid to Nevada Tes  Site 

Dear Ms. Otis: 

Thank you for your lettar of July 28,  2004. explaining DOE'S positian concerning 
disposition of t h e  Fsrnald sllo wastes at the Nevada T e d  81te (NTS), After studying it. I 
am even more aettain that these dangerous Waste6 cannot legally be disposed of at 
NTS, and in any event. ft would be inappropriate for me to enter into an agreement with 
you that would violate applicable laws. While 1 appreciate the dilemma DOE IS in with 
respect to these wasfas, the solution is not to disregard the law to facilitate an expedienr 
disposal option. Instead, DOE should take the appropriate steps now to secure 
placement of these materials for storage of disposal at an NRC or Agreemerlt State 
kensad facliq. 

We disagree with you on your interp-tion of Sectlon 312 of Public Law 108- 
137. Having defined the Fernald silo wastes as 1 le.2 waates, that law goes on to state 
that '[tJhe Nuclear Regulatory Gommission or an Agreement State, as appropriate, shall 
regulate the material a3 I l e . 2  byproduct material for purpose of disposition o f  the 
material in a n  NRC-regulated or Agreement State-regufated facility." If this sentence 
means what you advocete-that it Simply directs NRC (of an Agreement State) to 
regulate the materials in the event DOE elem to dispose of those materials in a 
regulated facility-then the sentence itself is wholly unnecessary and redundant, since 
no waste materials (including DO€ wastes) can evef be disposed of in a 'regu!ated" 
facility without being tegufated- by N R C  or an  Agreement State. 

Havi~g__d_efined.-~e--wastes~ as--'l l-e:2,- Congress needed to do nothing more to 
-arrive-&ty%ir interpretation. But Congress wisely did otherwise. 

- - ~- - ~ -  _ -  - 
~ - -~--  

~ __  _- ~ -~ 
-~ - 



MS. Lee Libennan Otis 
August 23, 2004 
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M o r e o v ~ ~ ~ l h t l e g i s l a t i v e  history p fOV isbnS you cite strongly suppofi t h e  view 
that, in enacting the adual  h g l l a g e  O f  the StatUte. Congress deliberately removed [/le 
elective element of previous drafts. Indeed, We know thal Envirocare a n d  its lobbyists 
were pushing the drafters for this precise result because they wanted  to emerge fium 
the appropriations process as  the exclusive. disposal optian for the Fernald silo wastes. 
Of couise, t he  wastes later proved to be too hazardous for Envirocare's stale regutaroc-s 
to allow disposal there, but that does not negate the intent of the statute. 

It is unreasonable to belleve that. having reclassified these wastes in a non. 
conservative dvection relative to safety in the first sentence  of the legislation, Congress 
Nould then, in the second santerce, give DOE the option to simply dispose o f  rhe 
wastes in an unlicansed,  unlined facility tha t  does not even remotely meet the 
protections required by NRC or Agreement States for 1 le.2 disposal. 

Precisely because Congress knew i t  was cutting corners to f~cititate cleanup by 
redefining the Fernald silo wastes, it is Tar more plausible that it wished to ensure that 
the precautions of an NRC or Agreement State license be applied. 

In short, even giving UOE the full benefit af Chevmn, we think your reading of the 
statute is irrational. contrary to the normal precepts of statutory construction, contrary to 
the  legislative history, contrary to sound safely policies implicit in a0 regulatoy regimes 
for 17e.2 wastes. and impermissible under the law. 

Similady. your argument with respect to DOE'S Order 435.1 is unpersuasive,  
After all. that rule begins with the mandate that  11 e.2 wastes are precluded from being 
disposed of in a law-level disposal site. Such a mandate Is necessary because low- 
level sites have none of the protections customarily associated with hazardous as welt 
as radioactive constituents, unless ,  unlike NTS's Pit 5, they are also permitted for RCRA 
wastes sndlor 1 fe .2 wastes. 

Moreover. it is difficult to believe that a n y  judge ivould consider 3,750 fruckloads 
of wastes, wastes more dangerous than  all other 1 le.2 wastes. as a "small qbanti?q' 
qualifying for a wholesale exemption from your own disposal rule. Indeed. tha t  quantity 
substantiaily exceeds the annual quantity of all hazardous wastes disposed in Nevada 
at every permitted RCRA facility combined. 

I f  it is DOE'S. desire to radically redefine "small quantity" to actually mean "largo 
quantity," then you are required to follow the APA's rulemaking requirements. You 
cannot obliterate one of y o u r  own rules by the mere stroke of a pen in a CERCLA order. 

. 

Finally, your discllsrion of UMTRCA appears to illustrate exactly- why- your- - -  -~: --- ~ --- 
~ Proposal t o  dispose c ~ - ~  of t h e  ~- ~ Fernald -silo wastes~-at-NTS-i3~,-like your  other sejf-sewing 

--''interpre!z.itiFnsT*- out of bounds. As you note, Part 40 and PaR 192, regulating 11 e .2  
tailings, indeed do not apply to DOE'S disposal facilities. . That is uqdoubtedly w h y  the 
drafters of Order 435.1 precluded disposal of 11e.2 materials in DOE'S fow-level 
disposal sites. 



If such materials were disposed Of in DOE'S low-(evel silcs, they would no: be 
subject to the k h d  of protections needed for waste th i s  dangerous. It  is precisely 
because Part 40 and Part 192 do not apply to NTQ that Nevada objects to your proposal 
and believes your interpretation of  the law to be incorrect. Put simply, your 
interpretation strains to avoid the application of any of  t h e  ertzblished disposal 
standards by which Nevada's citizens and environment can be protected from this 
dangerous waste. 

. ~n caridusion, on behalf ofrhe citizens of Nevada. I will continue to oppose any 
effort b y  DOE to dlspose of these unauthorized and highly dangerous wastes at NTS, a 
site that is wholly inappropriate and unlicensed to accept Ihe Fernaid wastey. 
Moreover, desplte your Suggestion otherwise, 1 will not enter Into an agreement v/lth 
DOE that cornpromlses the law. 

Specifically. I do not understand how OOE could ask NRC to vouch for t h e  safety 
of disposal of wastes at NTS when NRC hes no jutisdiction to do so. Your suggestion 
contradicts former acts of DOE. Foraekample, DOE expressly rejected this sort of 
voluntary oversight role by NRC in Waste Control Specialists v. DOE, 141 F.3d 564 (5th 
Cir. 1998). 

If you are confident that NTS can meet the requkements of Part 192, then 
perhaps you should simply apply for an 11e.2 disposal license for  the site. N e v a d a  
would not. and could not, abject to disposal of this matenal in an approprlately ircensed 
and properly hned and regulated landfill. 

If you are seeking other  disposal options, 1 understand that Waste Control 
Specialists (WCS) has applied for an l le .2  disposal license for its site in West Texas. 
This site has  rail access and WCS IS both legally able and willing to store t he  wastes 
there pandlng issuance of its 1 le.2 license. Unlike DOE'S NTS proposaf, this option 
would be legal. cost effem've, and provids a permanent solution that pmlects the health 
and safety of the citizens of Nevada and Ohio. 

BRIAN SANOOVAL 
Attorney General 




