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1.0 INTRODUCTION TO THE SITE AND STATEiMENT OF PURPOSE 
~.~ _ _ _ _  ~ . . -  - - .  

1 .  I BACKGROUND 

The Feinald Closui-e Project (FCP) is a former Liraniuni processing facility located in Hamilton and Butler 

Counties, Ohio approximately 18 miles northwest of Cincinnati, Ohio. The FCP is owned by the United 

States Department of Energy (DOE). In November 1989, the FCP site (formerly the Feed Materials 

Production Center [FMPC] and then the Fei-nald Environmental Management Project [FEMP]) was 

included on the National Priorities List established under the Comprehensive Environmental Response, 

Compensation, and Liability Act, as amended (CERCLA). The DOE is the lead agency for remediation 

of the FCP pursuant to the Couseut Agrcwrwut c/.s A/rze/rdcrl ~urder CERCLA Sections 120 alrd / 0 6 ( ~ )  (the 

ACA) signed with U.S. EPA in September 1991. The Ohio Environmental Protection Agency (OEPA) is 

also participating i n  the cleanup process at the site. 

Operable Unit 4 is one of the five operable units identified in the ACA and consists of Silos I, 2, and 3 

and their contents, the empty Silo 4, and associated facilities. Disposal of treated Silos 1, 2. and 3 

material as 1 le.(2) byproduct material at the NTS was originally proposed by the DOE as a protective, 

compliant disposal option i n  the original Proposed Plan for Operable Unit 4 in February 1994. After 

formal public review by regulators and stakeholders in  Ohio and Nevada, the DOE and U.S. EPA 

specified treatment by vitrification, followed by offsite disposal at the NTS, as the selected remedy for 

Silos 1. 2, and 3 material in the December 7, 1994 OU4 ROD. The DOE has maintained the involvement 

of regulators and stakeholders in the state of Nevada on a continuing basis since finalizing the OU4 ROD. 

This involvement has included: 

Numerous briefings and 16 public meetings and hearings in Nevada during reevaluation and 
niodification of the OU4 remedy; 
TOWS of the FCP, and the processing facilities for the Silo materials for members of the.Nevada 
Test Site Citizens Advisory Board (NTSCAB); 
Status reports and formal and informal briefings on plans and status of FCP activities for the 
Nevada Department of Environmental Protection (NDEP); and 
Maintaining representatives of the NDEP as standing members on the NTS Waste Acceptance 
Review Panel. responsible for reviewing and recommending approval of waste streams proposed 
for disposal at the NTS. 

Subsequent revisions to the remedy for Silo 3 (Explanation of Significant Differences (ESD) in March 

1998. and ROD Amendment i n  September 2003) modified the selected remedy for Silo 3 to treatment to 

the extent practical to reduce dispeisability and mobility of heavy metals, followed by off-site disposal at 

the NTS or a n  appropriately permitted commercial disposal facility (PCDF) 
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modified the  selected remedy for Silos 1 and 2 to treatment by chemical stabilization, followed by off-site 

disposal at the NTS or a PCDF. 

1.2 CIRCUMSTANCES GIVING RISE TO PREPARATION OF AN ESD FOR 
OPERABLE UNIT 4 

Since the Operable Unit 4 ROD Amendment aiid its subsequent modifications were finalized, the DOE 

and U.S. EPA have evaluated alteiiiatives for ensuring implementation and completion of the remedy in 

the most expeditious manner. The primary circumstance giving rise to this evaluation involves legal 

issues raised by the state of Nevada concerning the currently identified disposal remedy. As documented 

in recent letters from the Attorney General of the State of Nevada to. the DOE (letters dated April 13. 

2004, and August 23, 2004) the Nevada Attorney General has requested that DOE respond to several 

legal issues concerning disposal of the treated Silo materials at the NTS. These letters, and the DOE’s 

response, are contained in Attachment 1 of this ESD. 

DOE’s efforts to resolve the issues with the State of Nevada have included: 

Discussions with the State of Nevada 
Creatioii of a DOE team to find and implement potential solutions to issues raised 
April 30. 2004 commitment to review legal issues raised by Nevada Attorney General. and to 
provide 45-day notification prior to initiating shipment of Silo material to the NTS 
JUIY 28, 2004 lettei to the State of Nevada clarifying DOE’s legal position that disposal at the 
NTS in accoidance with the 1994 ROD IS legal, protective, aiid compliant 

It  is U.S. EPA’s and DOE’s position that the current OU4 remedy, originally specified in 1994 with input 

from regulatory agencies and stakeholders in the states of Ohio and Nevada, is legal, compliant. and filly 

implementable. A September 27, 2004 letter from the U.S. EPA Region V to the DOE states: 

“Histotically. disposal of Silo materials a t  the Nevada test Site (NTS) has been a component of 

the Silos Project remedy since 1994 as stated in the 1994 Record of’ Decisiori ~ O I -  Reniedicd 

Acfiom ,for Opeid~lc  Uuit 4(RUD). Off-site disposal o f  the Silo materials is also a key 

component of the ‘balanced approach’ that included Ohio stakeholder acceptance of a 2-million 

cubic yard onsite disposal facility at Femald. DOE expended great effort to work with the State 

of Nevada and its stakeholders to ensure the disposal of Silo materials at NTS.” 

~ ~- ~~ ~~ ~ 

Although the DOE remains committed to the disposal component of the current remedy, the DOE is also 

committed to resolving the issues raised by the Attorney General of the State of Nevada in the most 

2 

3 
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required in order to: 

Maintain continuing progress towards completing treatment and off-site disposal of the 
Silo materials in the most cost-effective and expeditious manner; 
Minimize risk to tlie public and the environment due to continued storage of silo 
materials in their in current configuration as soon as possible; 
Maintain progress towards the scheduled 2006 closure of the FCP; and 
Continue to honor its commitment to respond to stakeholder concerns. 

The change addressed under this ESD consists of allowing the option for temporary offsite storage of Silo 

materials, after necessary treatment. prior to permanent offsite disposal at the NTS and/or a PCDF 

1.3 REGULATORY BASIS 

Pursuant to Section I 1 7  of CERCLA as amended and the National Oil and Hazardous Substances 

Pollution Contingency Plan (NCP) at 40 CFR 300.435(~)(2)(1), an ESD document should be published 

when “differences in the remedial 01- enforcement action, settlement, or consent decree significantly 

change but do not fundamentally alter the remedy selected in the ROD with respect to scope, 

performance, and cost.” The OU4 ROD has always provided for- off-site management of the Silo 

materials in the form of transportation to and disposal a t  a protective off-site facility. As defined by this 

ESD, temporary offsite storage at a government-owned facility or a properly perniitted commercial 

facility is a form of offsite management in accordance with the same criteria applied under the current 

ROD. In addition. since tlie revised remedy would 1) maintain the final remedy of protective, permanent 

offsite disposal of  silo material; 2 )  l imit  offsite storage to a finite period of time prior to pemianent offsite 

disposal; 3) maintain all current criteria for treatment, packaging. transportation & disposal; and 4)  

preclude return of the material to FCP; there is a significant but not a fundamental change to the scope. 

performance, or cost of the remedy. Adding the option for temporary offsite storage prior to final 

disposal represents a significant. but not ftindamental, change to the current OU4 remedy. 

1.4 ADMINISTRATIVE RECORD 
. -  

This ESD will become part of the Administrative Record pursuant to 40 CFR 300.825(a)(2). This ESD. 

as well as the supporting information, will be available to the public at the Public Environmental 

Information Center (PEIC). 7400 Willey Road. Hamilton, Ohio. The PEIC is open from 7:30 a.m. to 5:OO 

p.ni. on Thursday and may be contacted at (513) 645-505 1 .  

3 
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2.1 SUMMARY OF SITE OPERATING HISTORY 

Operating as the FMPC between 195 1 and 1989, the site produced high purity uranium metal products in 

support of national defense programs. The site consists of approximately 1,050 acres encompassing three 

primary areas: the former production area, the waste 'storage area. and adjacent forest/pasture land. The 

former production area is a 136-acre tract at the center of the  site. The waste storage area. which includes 

tlie OU4 area. is located west of the former production area. In 1989, operations ceased and efforts were 

focused on environmental restoration and waste management activities. In I99 I ,  the site name changed 

to the FEMP to recognize this new emphasis. In 2003, the site name changed again to the FCP to reflect 

tlie increased focus on final site closure. 

The ACA organized the remediation of tlie FCP into five operable units. Operable Units 1 through 4 are 

considered source operable units while Operable Unit 5 encompasses all environmental media. both on 

and off FCP property. The final remedial actions include: facility decontamination and dismantlement: 

on-site disposal of the majority of contaminated soil and debris; off-site disposal of the contents of Silos 

1 and 2, Silo 3. waste pit material, nuclear product inventory, low-level waste, mixed waste, and limited 

quantities of soil and debris not meeting on-site waste acceptance criteria; and treatment of contaminated 

groundwater to restore the Great Miami Aquifer. Records of Decision have been finalized for all five 

operable units, and current site activities consist entirely of implementing remedial actions in accordance 

with the final RODS, and enforceable milestones established under the ACA. 

DOE'S cuirent contractor tal get baseline schedule foiecasts tlie completion of the OU4 remedy by March 

3 I ,  2006 The DOE has completed construction and testing of facilities described in the OU4 remedy 

selection and remedial design/remedial action documents to retrieve. treat, and package mateiial from 

Silos I ,  2, and 3 for off-site disposal DOE has initiated the process of transferring material from Silos 1 

and 2 into tanks for stoiage pending subsequent tiansfer to the Silos I and 2 Remediation Facility for 

treatment and packaging 

DOE and U.S. EPA have recently agreed to extend milestones for initiating operation of the Silo 3 and 

Silos 1 and 2 Remediatioil facilities, in recognition of the issues discussed in this ESD. Facilities, 

personnel, and support systems are in place, however. to support completing the processing, packaging 

and offsite disposal of the Silos 1 .  2. and 3 material. as well as subsequent remediation and site closure 

activities. in accordance with the current approved ROD and contractor target baseline schedule. DOE 

5 
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temporary offsite storage if required. will further ensure coinpletion as currently scheduled. 

The option of off-site interim storage is necessary because the Nevada Attorney General recently 

requested that the DOE respond to concerns regarding disposal of the Silo materials at NTS as specified 

in  the 1994 OU4 ROD (letters dated April 13, 2004, and August 23, 2004). While DOE and U.S. EPA 

believe that the remedy specified in the OU4 ROD is legal. protective, and implenientable, DOE prefers 

to work with the Nevada Attorney General to resolve his concerns prior to proceeding. However. the 

tiniefranie for completing this process is uncertain and, in the end. it may be preferable to pursue other 

off-site disposal options. 

Halting progress on processing aiid offsite disposal of the Silo materials pending resolution of the Nevada 

Attorney General’s concerns is impracticable. Not only would DOE risk missing an enforceable 

milestone. but facilities, procedures, and qualified and trained workers are currently in place to operate 

the complicated processing equipment. Delaying operation of the facilities will result i n  significant costs 

to maintain these resources in a status to allow effective initiation of operation. In addition. delay risks the 

need for extensive retraining and significant delays i n  startup schedules and, eventually, the loss of the 

key knowledge and resources required to effectively initiate safe operation of the facilities. 

In addition, other elements of the Fernald cleanup could be delayed, resulting in substantial cost and 

schedule impacts to the overall closure of the FCP For example, final closure of the On-site Disposal 

Facility (OSDF) could be delayed since some demolition debris and contaminated soil from OU4 ale 

expected to be disposed i n  the OSDF 

2.2 CONTENTS OF SILOS 1 2. and 3 

Silos 1 and 2 contain a total of 8,012 cubic yards of 1 le.(2) byproduct material and a total of 878 cubic 

yards of BentoGrout clay for a total volunie of 8,890 cubic yards. The BentoGrout clay layer was added 

in 1991 to the Silos 1 and 2 materials in order to reduce the radon emanation. The materials in Silos 1&2 

are moisture-rich. silty. and clay-like materials. Radionuclides at significant activity levels  within^ these 

silos are actinium-227, radium-226, thorium-230, poloniuni-2 10. aiid lead-2 I O .  These radionuclides are 

naturally occurring elements found in the original ores. Non-radiological constituents detected i n  

significant concentrations in Silos 1 and 2 inaterials include sodium. magnesium, nickel, barium, lead. 

calcium. and iron (also naturally constituents from the original ore), and tributyl phosphate (a solvent 

used in the former uranium extraction process a t  the FCP). Tests performed on samples of stored material 

6 
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measured through the toxicity characteristic leaching procedure (TCLP) laboratory test. 

Silo 3,. contains 5,088 cubic yards of 1 le.(2) byproduct material consisting of cold metal oxides, a by- 

product material generated during Fernald's uranium processing operations. Tlie predominant 

radionuclide of concern identified within the material IS tliori~iiii-330. which is produced from tlie natural 

decay of ~irani~uii-238. Tlie materials contained in Silo 3 consist of relatively dry, powder-like residues 

that were placed in tlie silo over the time period 1954 to 1957. Tlie residues consist of the metallic and 

non-metallic impurities that remained following tlie extraction of uranium from ore and ore concentrates 

in Fernald's refinery operations during the mid- 1950s. Tlie residues were prepared for storage following 

a volume reduction and concentration step known as calcining. which is a roasting process in the presence 

of lime that serves to remove moisture and convert tlie impurities to their more stable (less leachable) 

oxide form. Following calcining, tlie dry residues were pneumatically conveyed to Silo 3 for longer-term 

interim storage as part of DOE'S ongoing custodial responsibility €or tlie materials. Silo 3 materials have 

a much lower radium content than tlie K-65 niaterials, and therefore Silo 3 exhibits a much lower direct 

radiation field and has a substantially lower radon-222 emanation rate compared to Silos 1&2. The Silo 3 

materials are dry and powdery. with ambient moisture contents ranging from 3 to IO percent by weight. 

Some analyses of Silo 3 material have exhibited levels of four metals (arsenic, cadmium, chromiuni. and 

selenium) such that they can exceed thresholds for leachability as measured through tlie TCLP laboratory 

test. 

As consistently documented and subjected to regulator and public review in the original OU4 ROD 

(December 1994) and in  its subsequent modifications, tlie residues contained in Silos 1 .  2, and 3 consist 

solely of byproduct material under Section 1 le.(?) of tlie Atomic Energy Act of 1954 as amended (AEA), 

and have been managed by tlie DOE pursuant to its authority under the AEA since their original 

generation. The designation as 1 1 e.(2) byproduct niaterial acknowledges the origin of the materials and 

identifies that they consist of tailings or wastes that were produced by tlie extraction and concentration of 

uranium from ores that were processed primarily for their source material content. The designation as 

11e.(2) material was formally doc&iented in 1984 when the DOE assumed ownership of the residues. 

and has been consistently documented and subjected to regulatory agency, state! and public review in tlie 

1994 OU4 ROD and each of its subsequent modifications. Further. Section 312 of the 2004 Energy and 

Water Development Appropriations Act (Public Law 108- 137) states that tlie Silo material "shall be 

considered byproduct material as defined by Section 1 le.(2) of tlie Atomic Energy Act of 1954. as 

amended." In House Report 108-554. Congress clarifies that "The language included in the Energy and 
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commercial NRC-regulated disposal options as well as the use of government-owned disposal sites,” such 

as the NTS. which do  not require NRC licenses. 

As 1 le.(?) byproduct materials. the residues are statutorily excluded from the definition of solid and 

hazardous waste under the Resource Conservation and Recovery Act (RCRA) of 1976; this statutory 

exclusion is described in the RCRA regulations under 40 CFR 261.4(a)(4). Specific regulatory 

requirenieiits for management of the byproduct materials are defined through the AEA regulations and 

accompanying DOE Orders, policies and directives. 

2.3 OPERABLE UNIT 4 SELECTED REMEDY 

The Operable Unit 4 ROD was signed and effective on December 7, 1994. The following documents 

modified the remedy documented in the original ROD: 

Explanation of Significant Diffei-ences for Operable Unit 4 Silo 3 Remedial Action, signed and 
effective March 27. 1998 
ROD Amendment for Operable Unit 4 Silos 1 and 2 Remedial Action, signed and effective on 
July 13, 2000 

0 ROD Amendnient for Operable Unit 4 Silo 3 Remedial Action, signed and effective on 
September 24. 2003 
Explanation of Significant Differences for Operable Unit 4 Silos 1 and 2 Remedial Action, signed 
and effective November 24, 2003 

Each of the remedy modifications identified above was documented. subjected to formal public review. 

and approved in accordance with CERCLA and the NCP. 

The current selected remedy defined in the OU4 ROD and its subsequent revisioiis consists of: 

Removal of the contents of Silos 1 and 2 and the Decant Sump Tank System sludge from the 
Silos and transfer to the Transfer Tank Area for storage pending subsequent transfer to the Silos 1 
and 2 Remediation Facility; 
Complete removal of contents of Silos 1 and 2 and the Decant Sump Tank System sludge from 
the Transfer Tank Area followed by treatment using chemical stabilization- to attain the disposal 
facility waste acceptance criteria; 
Removal of niaterial from Silo 3 by pneumatic and/or mechanical processes, followed by 
treatment to the extent practical by addition of a chemical stabilization reagent and a reagent to 
reduce dispersability 
Off-site shipnient and disposal of the treated silo materials at the NTS and/or an appropriately 
permitted commercial disposal facility; 
Gross decoiitamination, demolition, size reduction, and packaging of the Silos 1, 2, and 3 
structures and reniediation facilities in accordance with the Operable Unit 3 ROD; 

7 
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3.1 

Disposal of contaminated soil and debris, excluding concrete from Silos 1 and 2 structures, in 
accordance with the FCP On-Site Disposal Facility waste acceptance criteria or an appropriate 
off-site disposal facility, such as the NTS or a permitted commercial disposal facility: 
Removal of the earthen berms and excavation of the contaminated soils within the Operable 
Unit 4 boundary to achieve the I-emediation levels outlined in tlie Operable Unit 5 ROD; 
Appropriate treatment and disposal of all secondaly wastes a t  either the NTS or a n  appropriately 
perm i t ted c o mme I- c i a 1 d is p os a I fac i I i t y 

Collection of perched water encountered during remedial activities for treatment at Operable 
Unit 5 water treatment facilities: 
Continued access controls and maintenance and monitoring of the stored waste inventories; and 
Institutional controls of the Operable Unit 4 area such as deed and land-use restrictions. 

DESCRIPTION OF SIGNIFICANT DIFFERENCES AND THE BASIS FOR THE 
CHANGE 

SUMMARY OF DIFFERENCES 

Tlie change to the OU4 remedy defined by this ESD consists of tlie potential addition of an incremental 

step in  tlie offsite management of tlie silo materials (temporary storage), prior to final disposal in 

accordance with tlie current remedy. Tlie modified remedy will maintain all of tlie components of tlie 

existing remedy. as described above, unchanged. Tlie change addressed by this ESD IS limited to 

allowing the option for temporary offsite storage of treated silo materials prior to final offsite disposal in 

accordance with tlie current OU4 remedy. In order to ensure that there is not a fundamental change to 

the scope, performance, or cost of tlie OU4 reniedy, tlie modified remedy will include the following 

constraints : 

0 

3.2 

Temporary offsite storage must be at  an offsite government-owned facility in accordance with tlie 
appropriate DOE-orders and other applicable regulations or at a commercial facility appropriately 
permitted by the relevant regulatory agency. 
Storage will be limited to a period of two years. No more than two years from tlie date storage of 
material from a particular silo is initiated, tlie material from that silo must be either 1 )  
permanently disposed a t  the storage facility in accordance with the OU4 remedy and all 
applicable regulatoi-y-requirements, or 2)  transported to the NTS and/or a PCDF for pernianent 
disposal. 
Under no circumstances will i t  be allowable for the silo material to be retuiiied to the FCP after it 
has been transported to an offsite facility for temporary storage and/or final disposal. 
Transportation from FCP to the storage facility, and any subsequent transportation to a disposal 
facility must meet the transportation risk criteria and all other criteria and applicable regulations 
specified by tlie current remedies. 

S 
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3.2. I Original OU4 Remedial Actioii Obiectives 

The basis for selection of the original remedy for OU4, and for the subsequent modifications, was 

attainment of the Remedial Action Objectives for OU4 identified in the OU4 Feasibility Study Report. 

issued in February 1994. The original OU4 Remedial Action Objectives consisted o f  

Prevent contact w i t h  or ingestion of waste material, 
Prevent release or migration of waste materials to soil. groundwater, surface water, or sediment, 
and 
Prevent exposures to waste inaterial that may cause an individual to exceed applicable dose 
I imi t s 

Due to the uncertain structural life of the silos. one of the primary potential exposure pathways identified 

in the Baseline Risk Assessment that supported the OU4 FS was the risk of exposure to the release of Silo 

material resulting from the structural failure of the silo structure that would be assumed to occur iii the 

long-term. The expeditious retrieval. treatment and offsite packaging of Silo material, thereby 

eliminating the risk to the public and the environment associated with continued storage in the silos, is 

critical to the fundamental objectives of the OU4 remedial action. 

3.2.2 Uncertainty With Current Off-site Disposal Options and Emercence of Potential New Options 

Subsequent to the approval of the 1994 OU4 ROD. the DOE identified commercial disposal facilities 

which were either considering or were in the process of obtaining appropriate permitting as potential 

additional options for offsite disposal of the treated silo material. Subsequent modifications of the OU4 

remedy added the alternative for disposal of treated Silo materials at an appropriately permitted 

commercial disposal facility in  addition to the already-approved option of disposal at the NTS. 

In an effort to proceed to the iiext steps i n  the approved remedy i n  the most expeditious manner, DOE has 

evaluated potential alternatives to disposal at the NTS in parallel with its ongoing efforts to resolve the 

previously discussed issues with the State of Nevada (Section 1 2)  Preliminary evaluation has identified 

potential Options. such as teiiipoiary offsite stoiage prior to transfer to the NTS or permitted commercial 

disposal facility, and alternate offsite disposal locations These alternate paths could allow continuation 

the onsite portions ot the OU4 remedy to continue as scheduled. and allow a n  incremental step towards 

pernianent offsite disposal. while current efforts to initiate pernianeiit disposal at the NTS and/or a PCDF 

are concluded 
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The DOE is currently in  the final stages of implementing the remediation of the FCP in accordance with 

its agreements with U.S. EPA in accordance with the ACA. as well as its commitments to the state of 

Ohio and other stakeholders. The final remedial actions defined under the ACA include facility 

decontamination and dismantlement; on-site disposal of the majority of contaminated soil and debris; off- 

site disposal of the contents of Silos 1 and 2, Silo 3. waste pit material, nuclear product inventory. low- 

level waste, mixed waste, and limited quantities of soil and debris not meeting on-site waste acceptance 

criteria; and treatment of contaminated groundwater to restore the Great Miami Aquifer. 

Facilities for the treatment. and packaging of Silo 3 material have been constructed, tested, and 

demonstrated to be ready for safe operation. Facilities for treatment and packaging of Silos 1 and 2 

materials have been constructed and are anticipated to be verified as ready for operation in January 2005. 

While these facilities can be maintained in a state of readiness to allow initiation of operations within a 

short period of time. the cost to maintain equipment in operable condition, as well as the time and cost 

required to effectively initiate operation. will quickly result in a significant cost impact. These impacts 

increase significantly the longer startup is delayed. and include: 

Silo 3 

Maintain up to 70 personnel on standby status 
Terniination of project personnel; re-staffing and retraining adds six months to schedule for 
startup (standby beyond 9 - 12 months) 
While the costs of maintaining the facility in operational status can, for a limited period of 
time, be mitigated by temporarily assigning personnel to training and other temporary 
activities. standby will eventually require all resources to be maintained on full-time standby 
status, resulting i n  costs o f ~ i p  to $750.000 per month. 

Silos 1 and 2 

0 

0 

0 

Maintain up to 200 personnel on standby status 
Standby charges for container vendors for storage of empty containers; standby charges for 
transportation vendors (standby beyond one month) 
Termination / settlement charges for demobilization of disposal container and transportation 
vendors (standby beyond 6 - 9 months) -. 
Terniination of project personnel; re-staffing and retraining adds six months to schedule for 
startup (standby beyond 6 - 9 months) 
While the costs of maintaining the facility in operational status can, for a liiiiited period of 
time. be mitigated by temporarily assigning personnel to training and other temporary 
activities. standby will eventually require all resources to be maintained on full-time standby 
status. resulting i n  costs of up to $3 million per nionth. 

IO 



F I N A L  OU4 ESD 
40000-RP-0037, Rev. 0 

Jaiitiary 2005 

I Further, the ability to maintain this state of readiness decreases over time due to loss of personnel and 
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degradation of equipment and technical expertise, eventually resulting in a substantial risk of being 

unable to effectively initiate operations. 

In addition to the costs and risk impacts on OU4 remediation, delay In implementing the remaining on- 

site portions of the OU4 remedy have significant cost and schedule impacts on overall FCP closure 

Removal, treatment. and offsite dlsposal of the Silo materials, Decontaniinatlon and Demolition (D&D) 

of the Silo structures and remediation facilities (scheduled for completion by December 2005). and the 

subsequent disposition of D&D debris and soil prior to closure of the OSDF, define the critical path for 

completion of site closure, currently forecast by the contractor for March 3 1. 2006. Due to their position 

on the critical path towards site closure, delaying retrieval and treatment of Silo materials and the 

subsequent D&D and soil remediation activities have substantial cost and schedule impacts due to factors 

such as delaying the phase-out of the site infrastructure. and impacting the ability to dispose of soil and 

D&D debris in  the FCP On-site Disposal Facility (OSDF). Potential impacts include: 

Day-for-day delay i n  completing FCP closure 
Maintaining D&D and soil remediation functions in standby awaiting completion of Silo 1 ,  2. 
and 3 remediation facility operations 
Maintaining site infrastructure and support programs to support completion of OU4 remediation, 
D&D and soil disposition 
Management of the OSDF ‘open’. awaiting receipt of D&D debris and soil from OU4 

Based upon current baseline projections, the cost impact of delaying site closure could total LIP to $20 

million per month. 

3.2.3 State men t of Sign i fic an t Difference 

The DOE and the U.S. EPA remain committed to timely and cost effective implementation of the current 

OU4 remedy, which was proposed, demonstrated to be compliant and protective of human health and the 

environment, and approved in  accordance with CERCLA and the NCP. Addition of the option for 

temporary offsite storage of treated silo material, prior to permanent offsite disposal ~~ maximizes DOE’S 

ability to achieve the fiindamental objectives of the OU4 remedial action and complete closure of the FCP 

in a timely and cost effective manner, while honoring its continuing commitment to consider stakeholder 

concerns during the remedial action process. The revised remedy still specifies appropriate treatment. 

packaging and protective offsite disposal of all Silo 1. 2 ,  and 3 material. Further, if implemented as 

specified i n  this ESD. temporary offsite storage would maintain compliance with all remedial action 

objectives. ARARs. and other criteria associated with the current OU4 remedy. 

I2 
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I The potential cost of temporary offsite storage of the Silo materials IS not expected to be sufficient to 
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represent a fundamental change to the overall cost of the remedy. The costs projected in the documents 

defining the current remedies are as follows: 

Silo 3' Silos 1 and 21 

Transportation: $ 1.8 Million Transportation: $14 million 
Disposal: $5.4 Million Disposal: 1s 10 million 
Total Cost $42.4 Million Total Cost $300 million 

The actual cost of temporary offsite storage will be detennined through the government procurement 

process and will depend upon factors including the specifics of the selected offsite facility(s); the material 

to be stored (Silo 3, Silos 1 and 2,  a fraction of either, or both), and the length of the storage period. 

Based upon roiigli order of magnitude estimates. the maximum cost of temporary offsite storage of Silo 3 

and/or Silos 1 and 2 niaterials for the entire two-year period allowed under this ESD is not expected to 

exceed 5-10'%, of the total estimated cost of the current remedies for these materials. Costs for 

transportation fi-om the FCP to a temporary offsite storage facility, and subsequent disposal at either the 

storage facility. or at a subsequent offsite facility. will be equivalent to the transportation and disposal 

costs estimated for the current remedy. If transportation were to be required from a storage facility to 

another offsite facility for disposal. the additional costs would be equivalent to the transportation cost 

reflected above. Based upon the above estimates. the "worst case" incremental cost of temporary offsite 

storage (storage of the material from all three silos for the entire two-year period, with subsequent 

transportation to a disposal site) would be significant but not fiiiidaniental. Further, the cost, schedule. 

and risk-reduction benefits of adding this incremental step in offsite management of the silo material 

would outweigh the increniental cost of temporary off-site storage. 

Adding the option for temporary offsite storage represents a significant, but not fundamental. change to 

the current remedy with respect to scope. performance, and cost. 
- .  

4.0 AFFIRMATION OF THE STATUTORY DETERMINATIONS 

Considering the new information that has become available and the changes that have been made to the 

selected remedy. DOE and U.S. EPA believe that the revised remedy meets all of the statutory 

requirements of Section 121 of CERCLA as amended. The revised remedy 1 )  is protective of human 

health and the environment. 2) complies with Federal and State requirements that are legally applicable or 
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I relevant and appropriate to the remedial action, and 3 )  siiice the cost of the revised remedy would remain 

proportional to its overall effectiveness, the revised remedy is cost-effective. 

5.0 PUBLIC PARTICIPATION 

The draft Final ESD was made available for public inspection for fornial public comment from November 

18, 2004 through December 27, 2004 Post cards announcing this public review and comment period 

were mailed to key Fernald stakeholders. and to representatives from state regulatory agencies i n  states 

potentially impacted by the actions addiessed 111 the ESD An announcement of the public comment 

period and an electronic copy of the draft Final ESD were posted on the Fernald Closure Project web site 

A public briefing on the draft Final ESD was held on December 7. 2004 at  the Crosby Township Senior 

Center. A presentation was made by DOE-FCP on the proposed changes and a question and answer 

period was conducted. The formal comment period followed this question and answer period. A court 

reporter was present to record and prepare a transcript of the formal coiiinient period 

As a I-esult of this public comment period. the DOE received comments from 2 individuals at the public 

hearing and from a third in writing subsequent to the hearing. A responsiveness summary has been 

prepared addressing these conimeiits. The responsiveness summary. the transcript of the hearing. and the 

text of the written comment, are included as Attachment 2 to this final ESD. 
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ATTACHMENT 1 

DOCUMENTATION CONCERNING ISSUES R41SED B Y  THE ATTORNEY GENERAL OF 
THE STATE OF NEVADA 

I .  April 13. 2004 Letter from Brian Sandoval, Attorney General State of Nevada to 
Jesse Roberson, DOE Assistant Secretary for Environmental Management 

2. April 30. 2004 Letter from Marc Johnston, DOE Deputy General Counsel for 
Litigation to Brian Sandoval, Attorney General State of Nevada 

3. JUIY 28, 2004 Letter from Lee Liberman Otis, DOE General Counsel to Brian 
Sandoval, Attorney General State of Nevada 

4. August 23, 2004 letter from Brian Sandoval, Attorney General State of Nevada to 
Lee Liberniaii Otis. DOE General Counsel 



STATEOFNEVADA 

OFFICE OF THE ATTORNEY GENERAL 
100 N. -on ~t 

Telephone (775) B&CIIOO 
Carson Clv, Nevada 887Q1-4717 

faW (775) -1108 
Bg.aw.nv.us 

€-Mall: e p f ~ k ~ @ ~ . c c j l a n v . u a  

Aprll 13, 2004 

Ms. Jessie H. Roberson 
Assistant Secretary for Environmental Management 
U.S. Department of Energy 
EM-I, Room 5A-014 
io00 Independence Ave. S.W. 
Washington, D.C. 20585 

Re: Planned Shipment of Wastes from Femald to Nevada Test Site 

Dear Ms. Roberson: 

The State of Nevada has been advised that DOE's Environmental Management 
Division is intending imminently to ship some 7.000 containers of radioactive waste 
from DOE's Femald, Ohio site to the Nevada Test Site ("NTS") for disposal. DOE's 
effort to bring th l s  dangerous waste into Nevada is a flagrant violation of applicable 
federal and state laws and, indeed, of DOE's own rules. Even worse, the consequence 
of this unlawful action will be to create a n  extraordinary public health and envlronmental 
hazard in our state. Accordingly, Nevada hereby notifies DOE that we intend to seek 
prompt judicial redress to prevent the t r anspor t  to and disposal of the Fernald wastes at 
NTS unless DOE takes irnmdiate action to stop the shipments. 

It is Nevada's understanding that the waste destined for disposal at NTS may 
amount to as  much as 153.6 million pounds of  material from Silos 1 and 2 and Silo 3 at 
Fernald, with a volume of at least 14,000 cubic yards, or 378,000 cubic feet. 1 When 
stabilizatlon is complete, volumes will be substantially greater. W e  also understand that 
hazardous constituents in this waste exceed standards established by the Resource 
Conservation and Recovery Act ("RCRA") for lead a n d  probably other h a z a r d o u s  
substances (such as selenium), and thus the waste would normally constitute 'mixed 
waste" under Nevada's federally approved RCRA program. 

However, according to DOE documents, this waste has been classified by DOE 
and EPA as Atomic Energy Act ("AEA") section 1 I (e)(2) waste, ostensibly providing for 
an exemption from safe and environmentally sound disposal requirements o f  RCRA. 
Moreover, this material is evidently of such a high radioactivity concentration that it 
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cannot be sent for disposal to Envirocare’s .commercial radioactive waste disposal 
facility in Utah, a facility properly licensed by the NRC for safe. and effective 
management of radioactiva waste and the chosen disposal location for most o f  
Fernald‘s other radioactive wastes, including mlxed wastas. 

As discussed in detail below, DOE’s designation of this waste as 11(e)(2) 
material not subject to Nuclear Regu[atory Commission (“NRC”) or Agreement State 
regulation blatantly misapplies that section of the AEA. If DOE chooses to classrfy the  
waste as  ‘11(e)(2) waste pursuant to the AEA, then DOE must also comply with t h e  
waste management requirements established through the AEA in conjunction with the 
1 1(e)(2) waste designation and dispose of the wastes at  a facility appropriately licensed 
by the NRC or an Agreement State for 1 l(e)(2) waste disposal. The NTS disposal 
facility is clearly not such a facility. 

As a fundamental legal matter, it must be recognized by DOE that the status of 
waste as “.I 1 (e)(2) waste” is not simply a matter of nomenclature, but explicitly entails 
a n  array of regulatory treatments including, to be sure, an exemption from RCRA 
requirements under the 1978 Uranium Mill Talllngs Radiation Control Act (‘UMTRCA),” 
but also afffrmative obligations to comply with t h e  other requirements of UMTRCA. 
After all, section 11 (e)(2) was added to the AEA by UMTRCA. These attributes of 
section 1 l(e)(2) byprodud waste reflect UMTRCA’s twofold purpose: 

Ifjirst, to close the gap in NRC regulabry jurisdiction over 
the nuclear fuel cycle by subjecting uranium and thorium mill 
talllngs to the NRC’s licensing authoriv, and second,  to 
provide a comprehensive mgulatary regime for f h e  safe 
disposal and stabilization of the tidings. 

. Kerf-McGee Chemical Cop. V. NRC. 903 F.2d 1, 3 (D.C. Clr. 1990) (emphasis added). 

UMTRCA established regulatory regimes for historical uranium sites (Title I), as 
well as for those that would contlnue operating (Title I [ ) ,  and conferred regulatory 
jurisdiction on EPA and’  NRC to regulate their activltles. DOE’s own uranium 
processing wastes have never been subject to NRC jun’sdiction. Section 11 (e)(2) was 
created by UMTRCA to deal with uranium mining and processing hazards not within the  
DOE complex, authorizing regulation of those hazards by €PA a n d  NRC. DOE cannot 
now call Fernald wastes section 1 l(e)(2) wastes, a classlfication created by UMTRCA. 
without also complying with all the attributes of such a classification that Congress both 
required in UMTRCA- and, a s  discussed below, axplicitly reaffirmed in the Energy and 
Water Development Appropriations Act of 2004. 

For DOE to avail itself of the benefits of the status of section 1 l(e)(2) waste but 
absolve itself of any  duty to comply with the other requirements of that status- 
requirements designed by Congress to assure the safe disposal of radiological and 
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non-radiologica! ma te r i a l s  associated with uranium mining and processing-is a 
transparently unlawful usurpation of preroga!ives belonging only to Congress. Such a 
maneuver  would also violate the safety requirements of the Atomic Energy Act 
applicable to DOE even when it self-regulates, and would fly in the face of requirements 
in CERCLA at 42 U.S.C. Section 962l(d)(3) that wastes shall be transferred only to a 
disposal facility operattng in full compliance with applicable federal law and all 
applicable State requirements. 

indeed, escaping from applicable Nevada RCRA disposal safety requirements 
appears to be the only reason for DOE’s strange classification of  the Fernald materials 
as I 7  (e)(2) waste somehow exempt from NRC or Agreement State regulation, with the 
perverse result that wastes which were too dangerous to go to a permitted, lined, and 
adequately monitored facility at Envirocare are now slated for NTS’s unpermitted, 
unlined, and inadequately monitored disposal site. As you are aware, waste 
rectasslfication of precisely this convenient sort was soundly overruled in DOE’s dispute 
last summer with the Natural  Resources Defense Council in federal court in Idaho. 

In any  event, even if the Femald waste is 11 (e)(2) waste, it very likely predates 
the 1978 UMTRCA and thus would not be eligible for that statute‘s RCRA exemptlon. 
I f ,  on the other hand, the  waste does not predate that statute and is in fact 11 (e)@) 
waste, federal law clearly contemplates its disposal only at an authorized 1 l ( e ) (2 )  
disposal site, and not at a low-level radloactive waste disposal site without such 
authorization. 

The reason for this requirement is obvious. Uranium processing wastes are not 
merely low-level wastes. Regulations at 40 C.F.R. Part 492 were designed to deal with 
the  fact that uranium processing wastes  also corrtain certain quantities of hazardous 
constituents. This is evident in that regulation’s establishment of maximum 
concentration requirements for hazardous elements such as lead and selenium (see 40 
C.F.R. 192, Subpart A, Table 1 ,  and Appendix I. See also NRC’s parallel regulations at 
I O  C.F.R. Part 40,  Appendix A). Thus, 1 l(e)(2) disposal-site licensing conternplates the 
p e rfo rrn a n ce assessment of accompanying quantities of no n-ra d io I o g i c a I hazardous 
elements typically assoc ia ted  with uranium processing. (See, e.g., NRC’s 10 C.F.R. 
Part 40, Appendix A Introduction, refemhg to protection against “nonradiological 
hazards’ a3 well as radiological hazards.) The same is not true for low-level radioactive 
waste dlsposal licenslng, even under DOE’s self-regulatory regime as  reflected in DOE 
Order 435.1-1, which addresses only radiological hazards. 

DOE has no authority to refashion the legal attributes of section 11(0)(2) waste 
by simply calling t h e  Fernald material post-1978 I I(e)(2) waste that is magically exempt 
from all federal and state hazardous waste regulations and otherwise applicable 
11 (e)(2) disposal licensing requlrernents. Indeed, it Is Nevada’s understanding that 
DOE has no plans even to test whether the Fernald wastes, after stabilization, meet the 
universal treatment standards u n d e r  the land disposaI requirements  of RCRA. DOE 
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thereby avoids all appropriate SClentifiC inquiry as to the long-term impads of hazardous 
constituents It would dispose. of at NTS-the piecise assessment required for every 
other I 1 (0)(2) and RCRA disposal facility In this country. 

Any conceivable doub t  about  DOE'S lack of  authority to dump t h e  Fernald 
11(e)(2) wastes at NTS was put  to rest by Congress in the  Energy and Water 
Development Approprlat ions Act of 2004 (Publlc Law 108-137, December 1, 20031, 
which i n  Section 312 specifically referred to the Fernald silo wastes at issue and 
required that 'IrJhe Nuclear Regulatory Comrnlssion or an Agreement Stare. as 

shall regulate fhe material as  Y 7e.(2) by-producf material' for fhe purpose 
of dispodt/On of the material in an NRC-regulated or Agreement Sfafe-mgulafed 
hcj],!-&." (Emphasis added.)  NTS, of course, is not such a facility. 

As if that were not enough ,  DOE's plan to send the Fernald silo wastes to NTS is 
also In direct confllct with DOE's Record o f  Decision (ROD) for the Deparfmenf o f  
Energy's Waste Managemenf Pmgmm: Treatment end Disposal of Low-Level Wasfe 
and Mixed Low-Level Waste; Amendment of tbe Record o f  Decision for fhe Nevada 
Test Site (DOE 6450-01-P). The ROD deflnes 'Low-Level Waste" as  "all radioactive 
waste not classified as hlgh-[eve! waste, transuranic waste, spent nuclear fuel, or by- 
product failings confahhg uranium or thoflum from processed ore (as defined in 
Section 77(e)2 o f  the Atomic Energy A d  of 7954." (Emphasis added.) While the 
Record of Decision for t h e  NEPA documentation completed for the Fernald site 
identified "NTS or an appropriately-permitted commercial d i sposa l  facility" for 
disposltion of wastes, we believe any s u c h  designation could not summarily override 
the Waste Management ROD as it applies to NTS. Moreover, we submit that the 
iernald decision was based on DOE'S intent to apply for and. obtain a RCRA permit for 
disposal of hazardous waste at NTS. We do not believe the Fernald decrsion 
anticipated disposal of these disputed wastes a6 merely low-level waste. 

Finally, DOE's own governing manual of regulations for radioactive waste 
disposal at NTS, Order M435.1-1. clearly prohibits the disposal of over 14,000 cubic 
yards-by any measure hardly a 'small quantity'-of 11(e)(2) waste at the NTS low- 
level waste disposal site. That manual, at Section IV.B(4), provides that ' ' [ ~ ] m ~ l /  
quanfnles of 1 l e .2  byproduct material and naturally occurring rad ioac t ive  material may 
be managed as low-level waste provided they can be managed to meet the  
requirements for low-level waste d i s p o s a l  in Section 1V.P [performance requirements] of 
this Manual." (Emphasis added.) DOE'S Implementation Guide for M435.7-1 refers to 
the legislative intent of the UMTRCA in further defining 'small quantities" o f  ? j (e)(2) 
materials that are othenvise "managed by the Department according to the ' 

mquirernenls Of 40 CFR Part 192 and disposed at specially designed tailings disposal 
sites established u n d e r  t h e  UMTRCA." DOE G435. i -  -12 (emphasis added) 
TWO specific examples given by DOE of q v m e  "a few vials" and "100 
cubic meters" of non-eligibie wastes. Id. at IV-13. 

I 
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In short, there appears to be no legal, regulatory, or scientific justlflcation 
whatsoever for DOE's plan to 'dispose of massive quantities of Fernald's most 
hatardous  and radioactive wastes at NTS. DOE's plan is reckless and unsafe, and i t  
flagrantly violates the law. P[ease confirm by April 30, 2004, that this waste will not be 
coming to Nevada. If DOE cannot so certify by that  time, Nevada intends to seek 
prompt judicial redress. I am confidant Nevada's federal court will look no more 
favorably on DOE'S expedient actions here than did the court in Idaho last summer, 

@@ B I NSANDOVAL 
Attorney General  

c: Honorable Mike Leavitt, Administrator 
U.S. Environmental Protection Agency 

Honorable Nils  J. Diaz. Chairman 
U.S. Nuclear Regulatory Commission 
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Department of Energy 
Washington, DC 20585 

The HonorabIe Brian Sandoval 
Attorney General 
100 N. Carson Street 
Carson City, Nevada 8970 1-47 17 

April 30,2004 

Re: Wask Shipments from Femald to Nevada Test Site 

Dear Mr. Sandoval: 

I have been asked to respond to your ApnI 13,2004, letter to Assistant Secretary Robatson . In 
that Ietter you requested tbat tho Department of Energy certi@ that it will not ship the materids 
that u e  currently stored in the silos at its Fernald facility to &e Nevada Test Site. 

The Department is evaluating thc points raised in your letter, and at this t ime we are unable to 
state how long that process wiU take. Accordingly, 1 have been authorized to represent chat thr: 
Department will, not ship any of the material stored in the Femald silos to the Nevada Test Site 
wthout%rst providing to you 45-days advan7 notice. 

&&- 
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The Honorabic Brian Sandoval 
Attorney Oaneral 
100 N. Carson Street 
Carson City, W 89701-4717 I_ - 

, Re: shipment of Fernald Silo Wastes to thd Nevada Test Si te  

Dear Attorney General Sandoval: 

I appreciated the opportuai@ to speak with you on July 6 about the Department’s plans 
ngardhg the mteriah cumntly stdred in three silos at the Department’s P d d  hility,  As I 
indicated during our conversation, while we disagree with the legal objactkm d a d  in your 
April 13 le& to Assistant Secretary Roberson to disposing of these materials at the Nevada Test 
Site (NTS), we do share your fhndartlantal coacm that any dispoeition mnst be prote.otive of 
human health and safety and of the envfronmerit. Accordingly, it seemed to us - and still does - 
worth exploring whether our Legal diffkrences can be campronrised and set a~ida by developing a 
process through which the Nuclear Rsgulatory CoamLission muld be called upon to vowhmfe 
the appropriateness of disposition at NTS, albeit not as a liacnsor. 

In response to this euggestlon you indicated that you needed a betta wderstanding of 
DOB’s legal position before  yo^ could assem the prospects for any compromiao along these 
hes,  You thmfbre asked us to provide ourlegal aaalysie of the basis fir disposing of the 
Fernald SiIO materials at NTS, and specifically mtationsd three: issacs that yuur A p i l 1 3  letter 
discussed: whcther dhposidoa would be consistent with section 3 12 of Public Law 108-137; 

. whathur disposition would be consistent with DOE Order 435.1; and whether disposition would 
be consistant with applicable Uranium Mi11 Tailings Radietion Control Act requirements. I told 
you we would get you our viows on these issucs within approximately two weeks. Tbis letter 
addresses each of those issucs in order. 

1. Seotion 3 12 of Public Law 108-137 directs that  jotwith with at an ding any other 
provision of law, &e material in the oononte silos et the Fernald uranium processing facility 
currently managed by the Department of Energy * 
as defined by section 1 le.(2) of the Atomic Energy Act” This direction is clck on its h e :  the 
material6 currentIy stored in the Fernald sllos “shall be considered” 1 la.(2) material 
“notwithstanding any other provision of law.” Kowwer DOE or anyone else might otherwise 
hwe classified those materials, with the enactment of section 312 they are now, by law, lle.(2) 

* shall be comidered ‘byproduut material’ 

Prhul whh rq ;nlr an acydod p a w  @ 
it B O L L  * e 9  S L L  1 :  H L t i O N  l V U 3  A 3 N ‘ d O I L V ! V i V S S : 6  ! * O - O B - L  
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Section 3 12 then goes on to state that "[tlhe Nuclear Replatory Cornmisflion or M 
Agroement State. as appropriate, shall regulate the material as '1 le.(2) by-product material' for 
thapurposc of diaposition of the material h an NRC-rcgdated or Agreement Statc-regulated 
ficility." Whathet disposition at NTS of the materials currently stored in the Fernald eiIos 
would be consistent with section 3 12 depends on how this second emtcnce ia read. Becauec 
NTS is not an NRC-regulated or Agreement State-regulated facility, dsposhg of the Ferndd silo 
materials at NTS would be inconsistant with the second santence of seotion 312 if'the second 
sentence is oonstrutd to direct that those mafmkb can only be &posed of at an NRC-regulated 
or Agreement Stateregulated hcfity. E, on the other hand the second aentenca of section 312 
i s  read merely in direct the NRC (or an Agreement Stab) tu regulate the Fernald silo materials 89 

1 le.@) byproduct material in the event that DOE seeks to dispose of those materials at a 
regulated facility, than sadon 3 12 poscs no bar to disposftion a t  WS. 

&ding ia the correct one. On ita h e ,  the text of section 312 simpiy does not say that the 
Femdd silo materials mt be disposed of in a regulated ficllity. Indeed, tho 4axt does not 
mandate any action on the part of DOB with respect to these materials. T h e  direction provided 
in section 3 12 is instead to the NRC, whlch "shall regulate" the Pernald silo materials as 1 le.(2) 
material. That ditectiaa, however, applies only "for the purposi: of dispoeitim of the material m 
an NRC-regulated" facility. Section 3 12 thus provides no direction at all that is applicable 
where the Farnald silo mturhls are not disposed of in an NRC-regulated facility. Since 
Departmeat of Energy fkilities are g e n d y  excepted Born NRC regulation (see Atomjc Bnergy 
Actof 1954,sec.ll.s,42U.S.C.2014.s; secalsoAEAsec.ll0,4ZU.S.C.2140;~ergy 
Reorganization Act of 1975, sec.104,42 U.SC 5414; Department of hex@ Organization Act, 
sec, 301,42 U.S.C. 7151), and since Congress sp& clearly when it wants DOB's acdons to be 
subject CO NRC regulation (see, e.&, 42 U.S.C. 5842 (titled "Licensing and Related Regulatory 
Functione Respecting Selected DOE] Facilities'')), an Intent to restrict disposition of the Femal% 
silo materiala to NRC-&gutated fuilities or to require NRC liwnsing of a DOB facility such M 

NTS by virtue of disposal of the Pemald mtarial there cannot be inferred from the text of 
s d o n  3 12. 

Bath the statutory text and-thc Ieglelative history of sactlon 312 indicate that this latter 

. 2. 
-. 

Moreover, the legislative histary of sedoa 3 22 oonfirms that it was meant b daw, but 
. not compel, disposition of the Femald silo materials at a regulated kility. Section 3 12 had its 
genesis in DOE'S desk to have the option of diapasiag of the E'emald silo materfals at a 
commercial disposal facility. Since a co&ercIal facility would be regulated by the NRC or an 
Agreement State, that option was unavailable given the NRC'a conchaion that its (and 
Agreement States') statutory authority to regulate byproduct mltm'al was Wted to byproduct 
material that either had been generated at ita that were licensed as of the date of the eaachnent 
of section 1 le.(2) in 1978 or that w a g  generated a t  a licensed site thereafter. Io re Envlro cam of 
Utah and Sn akc lQy&dh 'ance, NRC DD-00-06, at 18 (Deo. 13,2000). Although the natexials 
stored in the Fernald 6ilo8 met the physical cnten'a for byproduct material, they did not meet the 
NRC's definition of 1 lc.(2) material because, aa they wen undor the control of DOE, they had 

' 
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~- _ _  __ - not-been generated at a licensd-kility. - . _ _  - 

Legislative attention was first focused on this problem in the Senato version o f  the 
Energy and Water Development Approprfations Act fat Fiscal Year 2004, whcre, s originafry 
introduced, what ultimately became section 3 12 read: “The Nuclear Regulatory Commisaion * + 
* shall regulate the matcdal as ’ 1 l0.(2) by-product material’ in the eveqt that the Department of 
Energy proposes to dispose of the matend in ah NRC-regulated * * * facility.” S. 1424, 108th 
Cong. 5 3 11 (2003) (amphasis added), See also S. Rep. No, 108-105, at 147 (2003) (this 
provision “allows the Department to dbpose of ccrtaln waatc at P d d  * * * as ‘byproduct 
material”’). On a patallel leglslativa track, on July 22,2003, the Adminfmtion oficially 
truumitted a similar propoad, which was r e f i e d  to the Srmatc Environment and PubUo Warks 
Committee (July 28) and the Housa Encrgy and Commorce Cornmittee (Idy ZS), and whioh 
stated ”uthe Department of Bnergy ~ ~ S P O S C S  of the material in much a hcdity, the Nuclear 
Rsgulatory Cormnission * * shall rcgulab the Material * * * .” The Admfnistratlon explained 
that it WBB. o m g  this proposal 80 that the matoxiah etored in the Femald silos ‘*= be disposed 
of * * * at 8 commercial facility,” Letter f?omSpencarAbr;lbarn, Seuredary of Energy, to J, 
Dennie H a e e  Speaker of the House, dated Jdy 22,2003 (emphasis added). Senator 
Voiaovich flled language based on this pmpocld M an amendment (SA. 1443) to the Senate 
venion of the Energy Policy Act af2003, S. 14,108th Cong. (2003), which stated “the Seoretary 

dispaae of the material in a ficility under the jurisdiction of the Comminnion or a State.” 
149 Cang. Rec. S 10,696 (daily ed. July 3 I, 2003) (emphasis added). Thla amandmat wiw never 
o f z a r e d  on the Senate floor, but in the Conferepce Report 011 the campanlon House bill, HA. 6, 
the H o w  and Senate conferees tnchuied a provision stating that “[tJhe Department of Energy 

that, “lilftha Department of  Energy disposes of the material in uuch a ficility, the Nuclear 
Regdatory Chnmission * * shall regulati the material as byproht material.” H A  Conf. 
Rep. No. 108-375, 0 634 (2003) (emphasis added). As the undnrscored language In these 
prebursors tn ~ect ion 3 12 clearly states. C o n p s ’ e  intantion WRS to give DOE the option of 
dispdsing of the Femald silo materials at an NRGmgulated facility, not to limit DOE’e disposal 
options to NRC-regulattd facilities. 

dispose of the material in a facility regulated by the Nuclear Regulatory Commission” and, 

. .. There is no indication in the legislativs record that C o n g a s  meant to convey any ’ 
, different iritsntioa when, in C o n f m c e  Committee on the Energy and Water Development 

Appropriations Act, it “modifie[dJ [the] provision proposed by llhc Senete” by changing “in the - event that the Department of Bnergy proposes to dispose” &I tha more succinot fhul f d a t i o n ,  
“for &e purpose of disposition“ HA Cod Rep. No. 108-357, et 175 (2003). Had Congress 
htended this variation in wording to convert what throughout the legbladve process had always 
been undcrstood to be an option into a mandate, ir is reasonable to expect that it would have 
provided some indication that it was making such a hdamental change. There is no such 
indication, howevet, anywhere in the legislative record In fact, the only clear substantive 
modification &at the Conference Committee made to the original Ssnate proposal was to add the 
ore proGcssing residual materials in the Niagra FaUs Storage Site managed by the Anny Corps o f  
Engineers a~ material that also shall be considered I le.(2) byproduct material. This addition 
suggests that the reason why the Conference Committce chose to abbreviate t h e  language that 

3 



thesenate had-employed wag to-avoi d-at-overly-mnbersorne-f o-mdEtio&such-tipiii t&~cf--------- 
that the Dephnent of gnergy or the Army Corps of Engineers, as appropriate, proposes to 
dispose.” In any event, the Conference Committee Report reaffirmed that Conpads intent 
remained what it had been all along; to ”&pJ f the disposal oil ccrtain waste at Fernald * * * as 
‘byprodud material.’” H.R, Conf, Rep. No. 108-357, at 175  zapha has is added). 

Atomic Energy Act, me, eg., 42 U.S.C. 2121(8)(3), 2201@), aid the Dapaxtmont of Energy 
Organization Act, see, e,g., 42 U.S.C. 7133(a)(8). Under these authorities DO33 may, inter alia. 
“edablish by rule, ngulation, or order * * * standards and hstructions to govern * * special 
nuclear mattn’al, source m t d ,  and bypmduat maticrhd,” 42 1J.S.C. 2201(b), and may “provide 
for safe storage, processing, transportation, and disposal of hazirdous waste (including 
radioactive waste)” resulting h m  the progrem activities of DOE and its predecessor agencios. 
42 U S C .  2121(a)(3). Pursuant tu these au.&oxities DOE has :idopted Order 435.1, which 
estabbhts standards and procedures for managing’radioactive wastes at DOEowned f&cilities. 

2, The Femald silo materials are managed by DOE pursuant to ita authority under the 

Uadar Order 435.1 DOE may dispose of “small quantities” of 1 le,(2) byproduct 

to m e t  thdreqnirements for low-level waste disposal.” We & not understand there to be MY 
doubt that the Ferndd SUO matedals “om be managed to maat the requirements fir lbw-level 
w&ta disposal" at NTS. The pmposal to dispose at NTS of the mattriala currently stud in the 
Farnald silos was the product of a rigamus public process conducted under the Comprahensive 
Bnhnmental Rmpome, Compensation, and Liability Act (CERCLA), a! the end of which DOB 
and the United States Environmental Protection Agenoy jointly dcddcd that the appropriate 
disposition f&r these maoarids is to dispose of them either at N”S or at a commeroial diaposd 
f~citity, In addtion, DOE has preptired a Performance Assessment for the disposal of the 
Petnald silo materials at NTS which demonstrafes that disposal of the Femald Silo materials at 
N T S  would meet the disposal requirements set forth in Order 435.1, Man- ChapteTN, for 
low-level waste. For exaapIe, the Performance Assessment o d d a t e d  potmtd dosies and 
potentia1 releases far a 1,000 year period, and conoludcd that disposal at NTS of the Ferntdd silo 
mabzials w d  r d t  in a radon flux level of about 3 pCi pat square meter per seaand, a hvel 
well below the 20 pC1 per aquare matar per seiond requirement. ‘.* 

materials in B Iow-lWel WBBtC disposal fkdlity (SWh a~ at NTS) w d d e d  they  an be -gad 

A question haa been ralsed, however, whether the PamId silo materiala exaeed the 
- “small quantities” of 11~42) materhl that can be disposed of 8 8  low-level waste under Order 
435.1 since the volume of the Fernald silo matoriala is about 14,000 CUMG yards. It would be 
odd to intespnt this requirement of the Order aa precluding dispoaal of tha Fcrnald silo mater#& 
at NTS sinca the CERCZA decision to do just that had already bem made. In kt, the Guide to 
Order 435.1 dispefs any gmund fix epeculafion as to whethm the Order sub siientio 
countermanded that CERCLA,decision: it specifjcally mentiozu (at N-13) the P e d  materials 
ES an example of 1 le.(2) mshjal that can be disposed of as low-level waste, As’the W d c  
explains (at Tv-12), tho “small quantities” requirement is intended to distinguish the 1 1842) 
matsrial that can be disposed of FS low-level wsste Born the material found at byproduct waste 
a g s  sites subject to UMTRCA. UMTRCA dtes typically contain two to aevm million cubic 

’ 
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~. -~ 
yardsof byprodkt materia perpile. Se6h this light, it is pIah that disposing ofthe m c h  
smaller volumo of Fernati materials as low-level waste is not what the “small quantities” 
requitemant of Order 435.1 was intended to prevent. 

3. UMTRW was enacted to deal with: Uranium mining and processing wastes produced 
outsids of the DOE complex. It established B “Remedial Actfoil Program” for uranium 
processing sites (Title I), and a fiamework for “Uranium Mill Tailings Licensing and 
Rafiatian” (‘Title rr>. Section 206 of Uh’lTRCA added a ntw flection to the Atomic Energy Act, 
42 U.S.C. 2022, which required EPA to promulgate “stamlatds of general application * * 1 for 
the protection of the public health, safety, and the environment ern radiological and 
qonradiological hazards assodated with residual radioactbe mitarials.” Sections 202,203 204 
and 205 of UMTRCA added or amended various sections of the A t o m i o  Energy kct to give the , 

NRC regulatuxyjudsdicdon over “Certain Byproduct 1uLateriaI.“ 42 U.S.C. 21 13 (title), 21 14 
(same). 

Pursuant to the authority delegated to it in UMT-RCA, ff le NRC has p r d g a t e d  10 
C2.R Part 40, which sets forth “prooedures and criteria fbr the ismame of licenses” and 
“provide[s] for the disposal of byprnduct material.” 10 C.F& 40.1 (a). By the express terms of 
part 40, hawever, the tequimmentS of that part are inapplicable to DOE “axcept * 
extmt that its fkoilities and d v i t i e a  are subject to the licensing and related regulatory authority 
of the Conunission pumuant to section 202 of the Energy Reory,anizadon Get of 1974 [42 U.S.C. 
58421 and the U d u m  Mill Tailings Radiation Control Act of 1978 142 U.S.C. 21 11-21 141.” 10 
C.F.k 40.4. Ndithet of  these exceptions is applicable to the mnterlals &red in the Pemald silos 
and their disposition: Section 202 ofthe ERA definea certain specific contexts in whlch DOE 
facilities are subject to NRC Ucensfng, none of  which is impUc;lted here. And the relevant 
W R C A  provisions apply to DOE only where It takes over ownership and cugmdy of 
bypraduot material or a disposal sib from aa NRC licensee, which also is not the case hae. 
Aocordingly, disposition at BITS of the materials Btored in the Fernald silos is not subject to NRC 
regubtion under IO CF,R Part 40. 

* to &e 

Pursuant to the authority delegated to k M UMTRCA, EPA haa promulgated 40 CJR 
Part 192, which estabtiehes health and enviroamental protection standards for Uranium and 
thorium mill taihgs. Subparts A, B and C of Part 192 are expressly applicable only to sites - dosiguated under wctions 102 or 108 of UMTRCA, 42 U S C ,  7912,7918, and thus are 
inapplfcable here, Subparts D and E of Part 192 by their express tarme anly apply to the 
management ofbyprodud rnatcrial under section 84 of the Atomic Energy Act, 42 U.S.C. 21 14, 
which“aimp1y authorizes the NRC to implement and enforce tbs standatvle to be promulgated by 
EPA at those sites it Licensss as well as at the eitcs to be remediated by DOB under Titlc I [of 
UMTRCAJ,” NRC DD-00-06 at 13. l X s  too iS inapplicable tct disposition at NTS of the 
materials stored in !he Pernald silos. 

Y’ * 1 
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- . __ - . . . . - 

- - The fmgoing legal analysis of the ~ ~ S U C S  raised h-your Aprlr -13 lcttcr to Assistant - -- ~- _ _  - _. 

Secretary Robman summarizes the legal bash far proceeding with the planned dfspoaition at 
NTS of the materids tbat arc curranffy being dared in the silos at F d d  It is provided partly 
in the hope that It Will persuade you that it is correct, but id60 i;a the hope that it is at I& 
euflicient to persuade you that there are grounds for s e e i ~ g  whather we can set our legal 
diffeieaces aside and instead work together to develop a procens that will provide w m c e s  that 
diiposal at NTS of the F e d d  silo materials will be, as DOE believes, consistent with the 
prokction of human health and safety and the environment. For example, althoush we believe 
that the requirements of 40 C.P.R. Part 192 are inapplicable as reguletions, we also believe that 
disposing of the P e d d  materials at NTS would in fact confom with thosc rcquiraments, and 
we are willing to work to devfse a process that would let the MXC review this quastion. 

Pleaso let me know at your eartiest convcnieoce whether you arc interested in purauing 
t b i ~  path. 

Sincerely. 

b e  Libennan Otis 
General Counsel 
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August 23.2004 

Ms. Lee Libennan Otis 
General GOUnSel 
U.S. Department of Energy 

1000 Independence Ave. S.W. 
Washington, O.C. 20585 

Room 6A-245 

Re: Proposed Shipments  of 1 l e .2  wastes from Fernald to Nevada Tesr Site 

Dear Ms. Otis: 

Thank you for your letter of July 28, 2004. explaining DOE'S position concerning 
disposition of the Fernald silo wastes at the Nevada Test Sik (NTS), After studying it, I 
a m  even more certain that these dangerous wastes cannot legally be disposed of at 
NTS, and iri any event. it would be inappropriate for me to enter into an agreement with 
you !hat would violate applicable laws. While I appreciate the dilemma DOE IS in with 
respect to these wastes, t h e  solution is nut to disregard the law to facilitate an expedient 
disposal option. Instead, DO€ should take the appropriate steps now to secure 
placement of these materials for storage or disposal at an NRC or Agreemorit State 
licensed facifrty. 

We disagree with you on your interpretation of Section 312 of Public Law 108- 
137. having defined the F ernald silo wastes as 1 l e 2  wastes, t h a t  law goes on to state 
t h a t  '[tlhe Nudear Regulatory Cornmissioh or an Agreement State, as appropriate. shall 
regulate the material as j l e .2  byproduct material for purpose of disposition o f  the 
material in an NRC-regulated or Agreement State-regulated facility." If this sentence 
means what you advocate-that i t  simply directs NRC (or an Agreemerit State) to 
regulate the materials in the event DO€ elects to dispose of those materials in a 
regulated facility-then the sentence itself is wholly unnecessary a n d  redundant .  since 
no waste materials (including DO€ wastes) can ever be disposed of in a 'regulated" 
facility without being regulated.  by NRC or an Agreement State, 

Having defined the wastes as 1 le.2. Congress needed to do nothing more to 
arrive a t  your interpretation. But Congress wisely did otherwise. 



P. i:1.1 8 2 9 1  

Moreover, the legislative history provisions. you cite s t rong ly  suppon the view 
that, in enacting the adual language of t h e  statute, Congress deliberately removed the 
elective element of previous drafts. Indeed, we know that Env i roca re  and  i ts  lobbyists 
were pushing the  drafters for this precise result because they wanted to emerge fiDm 
the appropriations process as  the exclusive disposal option for t h e  Fernald silo wastes. 
of course, the wastes later proved to be too hazardous for Envirocare’s state regularor-s 
to allow disposal there, but that does not negate the intent of the statute. 

It is unreasonable to believe that, having reclassified these wastes in a nuri- 
conservative d i r e d o n  relative to safety in the first sentence of the legislation. Congfess 
VJOIJld then, in the second sentence, glve OOE the option to simply dispose o f  the 
wastes in an unlksnsed, unljned facility that does not even remotely meet the 
protections required by NRC or Agreement States for 1 le .2  disposal. 

Precisely because Congress knew i t  was cutting corners to facilitate cleanup by 
redefining the Fernald silo wastes. i t  is Far more plausible that  it wished to ensure that  
the precautions of an N R C  or Agreement State license b e  applied. 

tn short, even giving DOE the full benefit of Chevron, we think your reading of the 
statute i s  irrational. contrary to the normal precepts of statutory constmction. contrary to 
t h e  legislative history, contrary to sound safety policies implicit in all regulatory regimes 
for 1 le .2  wastes. and impermissible u n d e r  the law. 

Sirnilady. your argument with respect to OOE’s Order 435.1 is u n p e r s u a s i v e .  
After ell. that mle begins with the mandate that 1 le.2 wastes are precluded from being 
disposed of in a low-level disposal site. Such a mandate is necessary because low- 
level sites have  none of the protections customarily associated with hazardous as well 
as radioactive constituents. unless ,  unlike NTS’s Pit 5, they are also permitted for RCRA 
wastes and/or 1 l e .2  wastes. 

Moreover ,  it is difftcult to berieve that any judge woutd consider 3.750 truckloads 
o f  wastes, wastes more dangerous than all other 11.e.2 -wastes, as a ”small quanti!)’‘ 
qualifying for a wholesale exemption from your own disposal rule. Indeed, that quantity 
substantially exceeds the annual quantity of all hazardous wastes disposed in Nevada 
at every permitted RCRA facility combined. 

If it is DOE‘s desire to radically redefine “small quantitf to actually mean “large 
quantity.” then you are required to follow the APA‘o rulemaking requirements. You 
cannot obliterate one of your  own rules by the mere stroke of a pen in a CERCLA o r d e r .  

Finally. your  discussion of UMYRCA appears to illustrate exactly why your 
proposal t o  dispose of t he  Fernald silo wastes ai NTS is, like your  other self-serving 
“interpretat ions,”  out of bounds. As you n o t e ,  Part 40 and Part 192, r egu la t ing  1 1  e.2 
tailings, indeed do not apply to DOE’s disposal faciltties. That is undoubtedly why the 
d:ahers of Order 435.1 precluded disposal of 11e.2 materials in D O E ’ S  low-level 
disposal sites. 

\ 



If such materials were disposed O f  in DOE'S low-level sjles, they would no: be 
subject to the kind of protections needed for waste this dangerous. It is precisely 
because Part 40 and Part 192 do not apply to NTS that Nevada objects to your  proposaf 
2nd  believes your interpretation of the law to be incorrect. Put simply, yuur 
interpretation strains to avoid the application of any of the established disposal 
standards by which Nevada's citizens and environment  can be protected from this 
dangerous waste .  

In con'clusion, on behalf of the citizens of Nevada. I will c o n t i n u e  to oppose any 
effort by OOE to dispose of these unauthorized and highly dangerous wastes at NTS, a 
site that is wholly inappmpriate and unlicensed to accept the Fernald wastes. 
Moreover, despite your suggestion otherwise, I will not enter  into an  agreement with 
DOE that compromises the law. 

Epecifically. I do not understand how DOE could ask NRC to vouch tor the safety 
of disposal of wastes at NTS when NRC has no jurisdiction to d o  so. Your suggestion 
contradicts former acts of DOE. Forgexample, DOE expressly re jec ted  this sart of 
voluntary oversight role by N R C  in Waste Control Specialists v.  DOE, I 4 1  F.3d 564 (5th 
Cir. 1998). 

If you a m  confident that NTS can meet the requirements of Part 192, than 
perhaps you should simply apply for an lle.2 disposal license for t he  site. Nevada 
would not. and could not. abject to disposal of this matenal in an appropriately licensed 
and properly lined and regulated landfill. 

If you are seeking other disposal options. 1 understand that Wage Control 
Specialists (WCS) has applied for an 11e.2 disposal license for its site in West Texas. 
This site has rail access and W C S  is both legally able and willing to s to re  the wastes 
there pending issuance of its I l e . 2  license. Unlike DOE'S NTS proposal, this option 
would be legal. cost effective, and provide a permanent solution that protects t h e  health 
and safety o l  the citizens of Nevada and Ohio. 

BRIAN SANOOVAL 
Attorney General 

BY United States Mail and Facsimile (202-586-1 499) 
I 
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(Whereupon ,  previously a n  Introduction and Safety 

Project Updates were given but not transcribed.) 
~ - - . - - - - - -_ - - - 

t l t  

M R .  TAYLOR: I would like t o  go 

a h e a d  a n d  fulfill the purpoee of the public 

hearing at t h i e  p a r t i c u l a r  point. R i g h t  now w e ' r e  

going K O  s t a r t  transcribing everything. Does 

somebody have  comments that t h e y  would like to 

enter into t h e  r e c o r d  t h i s  evening? I f  so, p l e a s e  

raise your hand, s t a t e  your name.  We h a v e  an open 

floor. 

I w i l l  remind you t h a t  i t  has t o  do 

etrictly with t h e  ESD, and I will aleo r e m i n d  you 

t h a t  you c a n  give U E  comments in writing or v i a  

e-mail anytime before t h e  2 7 t h ,  o n  or before t h e  

27th o f  December. W h a t  we're asking f o r  is 

flexibility to pursue interim s t o r a g e  of this 

waste, a e  a r e m i n d e r  to narrow thinge down and 

make i t  a e  concise d e  we can, capeulize i t .  

M S .  Y O C U M :  I ' l l  go first. Edna 

Yocum, Y 0 C U M ,  

 This i e  i n  reference t o  t h e  E S D  for 

Operable Unit 4 off-site i n t e r i m  storage. D O E  has 

not addressed this i a e u e  of w h a t  happens a f t e r  t w o  

8 2 9 1  

Spangler Reporting Services, I n c .  

PHONE (513) 2 8 1 - 3 3 3 0  FAX (513) 3 8 1 - 3 3 4 2  
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y e a r e  off-site temporary s t o r a g e .  So my comment 

8 2 9 8  

i s  t h a t  t h e  Fernald facility must n e v e r  become a 

permanent dispoeal or e t o r a g e  site f o r  Sllos 1 ,  2 ,  

and 3 m a t e r i a l .  

The surroundlng F e r n a l d  c o m m u n i t y  

a f t e r  many meetings with DOE, Fernald d e c i d e d  t o  

supporr. t h e  balance approach towards t h e  model 

towards t h e  clean-up o f  the F e r n a l d  site. And I 

h o p e  D O E  h e a d q u a r t e r s  and  F l u o r  Fernald will 

c o n t i n u e  t o  support that balance o f  a p p r o a c h  model 

because by working together, DOE, F l u o r  Fernald, 

a n d  communlty members w i l l  have accomplished a 

safe environment for future generations. Thank 

you. 

M R .  STEGNER: Do you want to l e a v e  

t h a t  w i t h  u s ?  

MS. YOCUM; Yeah, I ' l l  leave t h a t  

w i t h  you. 

P I R .  STEGNER: Okay, thank you very 

much. Doe8 a n y o n e  e l s e  w a n t  to comment on the 

r e c o r d  at this t i m e ?  

M S .  DASTILLUNG: I guess 1 ' 1 1  make 

a s h o r t  o n e .  Vicki Dastillung, D A S T I L L U N 

G .  W h i l e  t h e  ESD answers  Borne of o u r  problems of 

Spangler Reporting Services, I n c .  

PHONE ( 5 1 3 )  3 8 1 - 3 3 3 0  FAX (513) 3 8 1 - 3 3 4 2  
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what to do with the waete s o  that we c a n  g o  

f o r w a r d  with our clean-up, i t  opens up a lot of 

queetions and fears for residents. I t  makee u s  

worry that once the waste leaves, l t  could come 

back to u s  again or that i t  could become a c a s e  o f  

national r n u e i c a l  chairs w h e r e  the waste l u s t  keepe 

traveling a r o u n d  a n d / o r  we pay €or ~t indefinitely 

with no real p r e s e u r e  to make a permanent 

solution. 

- __ 

T h e  waste n e e d s  to find a permanent 

home, not at Fernald, but i f  i t  goes into a 

14 

1 5  

16 

1 7  

18 

19 

20 

2 1  

2 2  

2 3  

f u t u r e  agreements could be i n  jeopardy because of 

t h e  l a c k  of credibility. I guess that’e i t  

M R .  STEGNER: Thank you, Vickie. 

Any other cornrnente f o r  t h e  r e c o r d  

t h i s  evening? 

UNIDENTIFIED FEMALE: I would have 

to take m o r e  time. 

M R .  S T E G N E R .  I understand. I want  

to thank y o u  all f o r  coming, and  you have until 

the 27th f o r  cornmente, and  we will t h e n  provide a 

Responsiveness S u m m a r y .  Again, thank you a l l  very 
~~ ~~ 

Spangler Reporting Services, I n c .  
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C E R T I F I C A T E  
__ - ____ - - ___ - __ 

I ,  L I S A  CONLEY, R M R - C R R ,  t h e  undersigned, a 

nocary public-court reporter, do hereby c e r t i f y  

that at the time a n d  p l a c e  etated h e r e i n ,  I 

recorded i n  stenotypy a n d  thereafter had 

t r a n e c r i b e d  w i t h  computer-aided t r a n s c r i p t i o n  t h e  

w i t h i n  ( 5 ) .  f i v e  p a g e s ,  and t h a t  t h e  foregoing 

t r a n s c r i p t  of proceedings i e  a complete and 

accurate r e p o r t  of my said s t e n o t y p y  notes. 

MY COMMISSION EXPIRES: LISA CONLEY, R M R ,  C R $ , & C P  .-r 

J U L Y  2 8 ,  2 0 0 9 .  N O T A R Y  PUBLIC-STATE OF, 0310 
., /. . 

-. 

- .  

. . .  

. : .  

Spangler Reporting S e r v i c e s ,  Inc. 
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I Comment 1 :  Edwa Yocuni 

2 
3 
J and 3 materials. 

“DOE has not addressed the issue of what happens after two years off-site temporary storage. So my 
comment is that the Fernald facility must never become a permanent disposal or storage site for Silos 1. 2, 

j 

6 
7 
s 
0 environment for future generations.” 

The surrounding Fernald community after many meetings with DOE, Fernald decides to support the 
balance approach towards the model towards the cleanup of the Fernald Site. And I hope DOE 
headquarters and Fluor Fernald will continue to support that balance of approach model because by 
working together, DOE, Fluor Fernald. and community niembers will have accomplished a safe 

I O  Response: 

I I 

I Z  

1 3  

14 

15 

1 6  

1 7  

I S  

The role of perinanent protective offsite disposal of the Silo materials as a key component of the 

‘balanced approach‘ to disposal of waste from closure of the FCP is identified as a key driver for the 

decision to consider temporary offsite storage in Section 1.2 of the ESD. In section 3.1, the ESD 

addresses the concerns raised in this comment by imposing specific constraints on offsite storage, 

including the prohibition on return of Silo material to the FCP once i t  has been accepted at an offsite 

facility, and the two-year limit on temporary storage. Upon final approval of this ESD, these limitations 

will become enforceable by the U.S. EPA under CERCLA and the 199 1 Coriseizt Agr-eenient u A m e d e d  

uutler CERCLA Scctioirs I20 our/  IO(i(r/) between the U.S. EPA and the DOE. 

11) 

20 

21 

22 

23 

24 

25 

26 period. 

In November 2004, Fluor Fernald issued Requests for Proposal (RFP’s) for temporary offsite storage 

and/or permanent disposal of Silo I ,  2, and 3 materials in accordance with this ESD. To ensure the ability 

to satisfy the two-year limit on offsite storage. these RFPs required that proposals for temporary offsite 

storage include evidence that the facility has the ability to obtain approval of the necessary license for 

disposal license amendment within 18 months of contract award. The RFPs also specify that the DOE 

will retain ownership of the Silo material during any offsite storage period, and will be responsible for 

transferring the material to another facility foi- disposal i f  necessary to ensure disposal within the two-year 

27 Comment 2: Vicki Dastillunc 

2s 
2‘1 
30 
3 1  
32 a perinanent solution. 

“While the ESD answers some of our problems of what to do with the waste so that we can go forward 
with our clean-up, i t  opens up a lot of questions and fears for residents. It makes us worry that once the 
waste leaves, it could come back to us again or that i t  could become a case of national musical chairs 
where the waste just keeps traveling around and/or we pay for i t  indefinitely with no real pressure to make 

RS- I 
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I The waste needs to find a permanent home. not at Fernald, but if i t  goes into a situation temporarily where 
the public can’t tnist DOE’s word as far as its previous agreements. f h i r e  agreements could be 111 

jeopardy because of the lack of credibility.” 

- Response: 

As stated in Section 1.2 of tlie ESD, the DOE’s primary goal in  adding the option for temporary offsite 

storage to the remedy for OU4 is to “maintain continuing progress towards completing treatment and 

offsite disposal of the silo materials in the most cost-effective and expeditious manner.” Further, in order 

to ensure that adding this option does not result in  a fundamental change to the scope, performance, or 

cost of the OU4 remedy. the revised remedy will 1 )  maintain the current filial remedy of protective offsite 

disposal; 3 )  maintain all current criteria for treatment, packaging. transportation and disposal; and 4) 

preclude return of tlie material to the FCP. 

EPA under CERCLA and the 199 I Cn/z.sort Agr.coirorl us A / i ~ / i t / e t l  ~//rder CERCLA Scclimis 120 n r i d  

/Oli(a).  that DOE complete final, protective disposal of the Silo I ,  2 and 3 materials no more than two 

years froin initiating offsite storage 

The ESD maintains the commitment, enforceable by the U.S. 

Comment 3: Robert Vogel 

“The need for offsite interim storage of Operable Unit 4 material is unfortunate since a great deal of effort 
has been expended to establish that following treatment K-65 material will meet an acceptable leach rate 
for lead. The effort to examine and enhance treatment of the material was lengthy and from the amount 
of data alone indicated DOE’s commitment to meet TCLP goals for the treated material. After having 
been involved in this effort well more than a decade. I am very familiar with the data both before and 
following treatment. As a result I have previously raised the issue on several occasions of the difference 
between TCLP data from the most recent treatability testing as opposed to previous testing. The 
difference being primarily that the treated material appears to have come from the 1989 sampling event, 
resulting in much 1ower.pretreatnient TCLP data and extremely low TCLP data following treatment. 
Neither of these conditions occurred in previous testing. The point here is that of all the very good data 
which was developed to support meeting the regulatory requirements for K-65 material (irregardless of 
1 le.(2) status) tlie most recent data is weakest in terms of credibility. And credibility of data may be the 
deciding issue for where the material ultimately resides following interim storage. 

I also realize that the issue. of final disposition IS not purely technical and that political forces will drive 
many decisions But the fact reinaiiis that a t  the core of all of these decisions IS the ability to believe III 

the data This IS essential for the disposition of K-65 material and for other wastes which ultimately must 
be stored somewhere 

The solution is actually much easier than it was even two or three years ago. This is the result of a great 
deal of K-65 material being removed from the silo. A few samples of this material of unquestionable 
origin could be tested using the most recent formulation. TCLP data from these tests would have a great 
deal of credibility in establishing the benefits of the treatment process and acceptability for permanent 
offsite disposition.” 
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The primary issue raised by this comment involves the integrity of the historical data used to demonstrate 

the effectiveness of the chemical stabilization process in reducing the leachability of lead in Silos 1 and 2 

material. First, is must be recognized that the November 2003 Firrrrl Esplnrinfiori of’Sigriificarit 

D~fjcr.ericc.r,/i~r- Operuble Clr i i /  4 Silos I a r i d  .? Reriicdirrl Actioris removed the Toxicity Characteristic 

Leaching Procedure (TCLP) analysis as a perfoimance criteria for the chemical stabilization process, 

requiring only that the Silos 1 and 2 material be treated by chemical stabilization to attain the waste 

Acceptance Criteria (WAC) of the selected disposal facility. 

0 

1 0  

I i 

12 

1 3  

14 

lj 

Tile November 2003 ESD states that.  although sampling and analysis of treated waste to meet TCLP 

criterion will no longer be required. “Treatability study data collected from past and future studies will be 

used both to optimize the chemical stabilization process requirements and to obtain the maximum 

reasonably obtainable reduction in  leachability.” Available data identifies a direct relationship between 

the pH of the  stabilization niix and the leachability of lead in the treated product. While the studies 

indicate some variation i n  the data it does support the position that limiting our product to this specific pH 

range will provide a meaningful reduction in the leachability of lead. Our intent is to rely on this 

1 6  

1 7  

1 8  

1 0  

20 

relationship as a basis for niix design and a fulfillment of the commitment to provide the maximum 

reasonably obtainable reduction i n  leachability During the initial process runs with K-65 material,, 

samples will be obtained to verify the mix. We will examine the pH of these initial mix designs to verify 

that we are within the target pH range derived from the studies. Ad.jListments to the mix will be made, if 

necessary, based on the samples from these initial containers. 




