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Mr. Johnny W. Reising SRF-6J

United States Department of Energy
Feed Materials Production Center
P.O. Box 398705

Cincinnati, Ohio 45239-8705

RE: Draft Institutional Control
Plan

Mr. Reising:

The United States Environmental Protection Agency (U.S. EPA) has
completed its review of the United States Department of Energy's
(U.S. DOE) draft Institutional Controls (IC) plan. This document
describes -the ICs that will be established at the Fernald Site
during the post-closure period.

Although conceptually this first draft of the IC plan is on track,
U.S. EPA has numerous comments on the document that must be
addressed. Further, all of the attachments to the IC plan: the
Post Closure Care and Inspection Plan; the Groundwater/Leak
Detection and Leachate Monitoring Plan; and the Operations and
Maintenance master Plan for the Aquifer Restoration and Wastewater
Project must be updated to reflect the requirements of the IC plan
and provide specific information for the post-closure period.

U.S. EPA can not approve the IC plan until the enclosed comments
are addressed and the attachments are updated and approved.
Therefore, U.S. EPA disapproves the draft IC plan. U.S. DOE must
submit a revised document and responses to comments, along with
revised attachments to U.S. EPA within thirty (30) days receipt of
this letter.
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Please contact me at (312). 886-0992 if you have any questions
regarding this matter.

Sincerely,

James A. Saric

Remedial Project Manager
Federal Facilities Section

SFD Remedial Response Branch #2

Enclosure

.cc: Tom Schneider, OEPA-SWDO
Sally Robison, U.S. DOE-HDQ
.Jamie Jameson, Fluox Fernald
Terry Hagen, Fluor Fernald
Tim Poff, Fluor Fernald
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TECHNICAL REVIEW COMMENTS ON
"DRAFT INSTITUTIONAL CONTROL PLAN"

FERNALD CLOSURE PROJECT

GENERAL COMMENTS

Commenting Organization: U.S. EPA Commentor: Barwick

Section #: NA Page #: NA Line #: NA

Original General Comment #: 1

Comment: The plan should acknowledge that in the event DOE
transfers any part of the Site, DOE will need to comply with
the requirements of Section 120 (h) of CERCLA.

Commenting Organization: U.S. EPA Commentor: Barwick

Section #: NA © Page #: NA Line #: NA

Original General Comment #: 2

Comment: In the event deed restrictions become necessary, such
deed restrictions will be subject to EPA review and
approval.

Commenting Organization: U.S. EPA Commentor: Saric

Section #: 1.1 Page #: 2 Line #: NA

Original General Comment #: 3

Comment : ‘'This section should clearly state that DOE is

responsible for monitoring, maintaining, reporting on, an
implementing ICs.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: NA Page #: NA Line #: NA
Original General Comment #: 4
Comment: A map should be included showing the ICs with

boundaries and the duration of the Ics identified.

Commenting Organization: U.S. EPA Commentor: Saric

Section #: NA Page #: NA Line #: NA

Original General Comment #: 5

Comment : DOE must provide a comprehensive list of the Land Use
Controls and/or any land use restrictions across the site.

Commenting Organization: U.S. EPA . Commentor: Saric

Section #: NA Page #: NA Line #: NA

Original General Comment #: 6

Comment : DOE must add language the DOE can not modify or
terminate LUCs without EPA concurrence.
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SPECIFIC COMMENTS

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 1.0 Page #: 1 Line #: Not Applicable (NA)
Original Specific Comment #: 1 :

Comment : The introduction to the “Draft Institutional Control
Plan” (ICP) defines the five operable units (OU) at the
Fernald Closure Project (FCP) site. The introduction to
the ICP should include background information on (1) the
expected residual risk associated with the site and (2)
the intended future land use at the site. The ICP should
be revised to also summarize information on institutional
controls that is presented in the OU 2 and OU 5 records of
decision (ROD).

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.1.1 Page #: 5 Line #: NA
Original Specific Comment #: 2
Comment: Section 2.1.1 discusses proprietary controls and
points of contact for the FCP site. The text should be
revised to include (1) information on the types of '
proprietary controls (such as covenants and gasements)
that may be implemented at the site and (2) describe how
the proprietary controls will be monitored and enforced.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.1.2 ' Page #: 5 Line #: NA
Original Specific Comment #: 3 '

Comment: Section 2.1.2 discusses governmental controls for the
'FCP site. The text should be revised to include (1)
information on the types of governmental controls (such as
zoning restrictions) that may be implemented at the site
and (2) describe how the governmental controls will be
monitored and enforced.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.1.3.1 Page #: 5 Line #: NA
Original Specific Comment #: 4 '
Comment: Section 2.1.3.1 discusses informational devices that
will be implemented along the perimeter of the FCP site.
The text should be revised to include (1) information on
the types of informational devices (such as registries and
deed notices) that may be implemented and (2) describe how
the informational devices will be monitored and enforced.
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Commenting Organization: U.S. EPA Commentor: Saric

Section #: 2.1.3.2 Page #: 5 Line #: NA

Original Specific Comment #: 5

Comment : Section 2.1.3.2 discusses the security of site
facilities and infrastructure. The text should be revised
to describe the facilities and infrastructure that are
expected to remain on site.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.1.3.3 Page #: 6 Line #: NA
Original Specific Comment #: 6
Comment : Section 2.1.3.3 discusses routine property
inspections that will occur at the FCP site. The text
should be revised to (1) provide more detail on the scope
of these inspections and (2) describe potential corrective
actions that may result from the inspections.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.2.1 Page #: 6 Line #: NA
Original Specific Comment #: 7
Comment: Section 2.2.1 discusses proprietary controls and
- points of contact for the On-Site Disposal Facility
(OSDF) . . The text should revised to include (1)
information on the types of proprietary controls (such as
covenants and easements) that may be implemented at the
OSDF and (2) describe how the proprietary controls will be
monitored and enforced.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.2.2 Page #: 6 Line #: NA
Original Specific Comment #: 8
Comment: Section 2.2.2 discusses governmental controls for the
OSDF. The text should be revised to include (1)
information on the types of governmental controls (such as
zoning restrictions) that may be implemented at the OSDF
and. (2) describe how the governmental controls will be
monitored and enforced.

Commenting Organization: U.S. EPA Commentor: Saric
Section #: 2.2.3 Page #: 6 Line #: NA
Original Specific Comment #: 9
Comment: Section 2.2.3 discusses engineered barriers and
informational devices for the OSDF. The text should be
revised to include (1) information on the types of
informational devices (such as registries and deed
notices) that may be implemented at the OSDF and (2)
describe how the informational devices will be monitored
and enforced.
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Commenting Organization: U.S. EPA Commentor: Saric

Section #: 3.1.1 Page #: 9 Line #: NA

Original Specific Comment #: 10

Comment : Section 3.1.1 discusses FCP site inspections and

' states that a list of prohibited activities will be posted

‘at multiple locations at the site. The text should be
revised to identify the prohibited activities. Also, the
text should be revised to (1) provide more detail on the
scope of the inspections and (2) describe potential
corrective actions that may result from the inspections.

Comment ing Organization: U.S. EPA Commentor: Saric
Section #: 3.1.2 Page #: 9 Line #: NA
Original Specific Comment #: 11
Comment : Section 3.1.2 discusses surface water discharge. The
text should be revised to discuss the scope and frequency
of monitoring at the Parshall Flume.

Comment ing Organization: U.S. EPA Commentor: Saric
Section #: 3.1.3 Page #: 9 Line #: NA
Original Specific Comment #: 12 o
Comment : The OMMP document referenced must be revised and
approved by U.S. EPA. Currently the OMMP does not
adequately address post-closure groundwater activities.
This document must include all necessary post-closure
activities relating to groundwater to ensure the
monitoring program is functioning properly and the remedy
is being implemented as designed. Further, the concept of
“periodic” reviews of the OMMP must be changed to a '
specific commitment on behalf of DOE to review and update
the OMMP. '

In the third paragraph of section 3.1.3 the first should
be changed to read “...remedy has been certified as
complete, by DOE and approved by EPA, the well
infrastructure will be decommissioned and dispositioned as

necessary.
Commenting Organization: U.S. EPA Commentor: Saric
Section #: 3.2.1 Page #: 11 Line #: NA

Original Specific Comment #: 13

Comment: Section 3.2.1 discusses OSDF inspection and
maintenance. The text should be revised to describe
potential corrective actions that may result from the
routine inspections of the OSDF. '
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Commenting Organization: U.S. EPA Commentor: Saric
Section #: Tables 3-1 and 3-2 Pages #: 13-16 Line #: NA
Original Specific Comment #: 14
Comment: Tables 3-1 and 3-2 discuss controls for the FCP site
and the OSDF that are intended to prevent human and
environmental exposure to residual contaminants. The
tables should be revised to describe potential corrective
actions that may result from the routine inspections of
the FCP site and the OSDF.

Commenting Organization: U.S. EPA Commentor: Barwick

Section #: 4 ' Pages #: 17 Line #: NA

Original Specific Comment #: 15

Comment: Page 17, paragraphs 4.1.2 and 4.2.3 should be
consistent with the Section XXVII of the AOC which requires
DOE to retain records during the pendency of the AOC and for
10 years thereafter.

Commenting Organization: U.S. EPA Commentor: Dalzell
Section #: 2.1.3.3. Pages #: 6 Line #: NA
Original Specific Comment #: 16

Comment : The language should spec1f1cally identify who will
perform the quarterly inspections.

Commenting Organization: U.S. EPA Commentor: Dalzell
Section #: 2.1.1 Pages #: 4 Line #: NA
Original Specific Comment #: 17 -

Comment: The paragraph states that the "federal government" will
maintain ownership of the FCP. This should be rewritten to
specifically state " the federal government through the DOE
will maintain ownership of the FCP.

Commenting Organization: U.S. EPA Commentor: Dalzell

Section #: 2.1.1 Pages #: 4 Line #: NA

Original Specific Comment #: 18

Comment: Under 2.1.2, the language states that the "designated
steward" will review deed restrictions, if implemented, on
an annual basis. Who is the "designated steward?"

Commenting Organization: U.S. EPA Commentor: Dalzell

Section #: 3.1.1 Pages #: 8 Line #: NA

Original Specific Comment #: 19

Comment: The language states that "FCP site 1nspectlons will be
conducted on a quarterly basis to ensure there are no LN
Insert "DOE will conduct" at the beginning of the first
sentence that begins "FCP site inspections will be...."
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Commenting Organization: U.S. EPA Commentor: Dalzell

Section #: 3.1.1 Pages #: 8 Line #: NA

Original Specific Comment #: 20

Comment: The language states that "FCP site inspections will be
conducted on a gquarterly basis to ensure there are no ...."
Insert "DOE will conduct" at the beginning of the first
sentence that begins "FCP site inspections will be...."

Commenting Organization: U.S. EPA ' Commentor: Dalzell

Section #: 3.2.1 Pages #: 9 Line #: NA

Original Specific Comment #: 21

Comment: The first sentence does not identify who will do the
semi-annual site inspections, etc.

Commenting Organization: U.S. EPA Commentor: Dalzell

Section #: 3.2.1 Pages - #: 10 Line #: NA

Original Specific Comment #: 22

Comment: In the last sentence of the third full paragraph, the
language does not identify who will take "appropriate
actions" to address any identified problems. The following
language should be added: “DOE will notify EPA and the State
via e-mail or telephone as soon as practicable, but no later
than two weeks after discovery of any activity that is
inconsistent with the IC objective or use restrictions or
any action that may interfere with the effectiveness of the
Ics.”

The following language should be added wherein DOE will
notify EPA of any IC breaches and DOE's plan for correcting
them. “Any activity that is inconsistent with the IC
objectives or use restrictions, or any other action that may
interfere with the effectiveness of the ICs will be
addressed by DOE as soon as practicable, but in no case will
the process be initiated later than 10 days after the DOE
becomes aware of the violation. The DOE will notify EPA and
the State regarding how the DOE has addressed or will
address the breach within 10 days of sending EPA and the
State notification of any activity that is inconsistent with
the IC objective or use restrictions or any action that
interferes with the effectiveness of ICs.”

Commenting Organization: U.S. EPA Commentor: Dalzell

Section #: 4.3 Pages #: 18 Line #: NA

Original Specific Comment #: 23

Comment : The second full paragraph, first sentence, who will do
annual reporting should be explicitly identified.
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Commenting Organization: U.S. EPA : Commentor: Dalzell
‘Section #: Table 2-1 Pages #: 7 Line #: NA
Original Specific Comment #: 24

Comment : The table should identify who will implement the

actions.
Comment ing Organization: U.S. EPA - Commentor: Abernathy
Section #: 2.1.2 Pages #: 5 Line #: NA

Original Specific Comment #: 25
Comment : A New Section should be added after 2.1.2:

' “Property Transfer” and should include the following
language. DOE shall provide notice to EPA at least six
months prior to any transfer, lease, or sale of FCP
including transfers to private, state or local entities. At
that time this Plan shall be updated and subject to EPAs’
approval. The plan shall enforceable under the terms of the
ACA .-

Each transfer of fee title from the United States will
include a CERCLA 120 (h) (3) covenant which will have a
description of the residual contamination on the property
and the environmental use restrictions, described above,
expressly prohibiting activities inconsistent with the
performance measure goals and objectives described above.

The environmental restrictions are included in a section of
the CERCLA 120(h) (3) covenant that the United States is
required to include in the deed for any property that has
had hazardous substances stored for one year or more, known
to have been released or disposed of on the property. Each
deed will also contain a reservation of access to the
property for the DOE, EPA, and their respective officials,
agents, employees, contractors, and subcontractors for
purposes consistent with the Amended Consent Agreeement
(“ACA”). The deed will contain appropriate provisions to
ensure that the restrictions continue to run with the land.
DOE shall notify EPA six months in advance of any property
transfer and shall consult with EPA on appropriate deed
language and will provide a copy of the executed deed.

Commenting Organization: U.S. EPA Commentor: Abernathy

Section #: 4.3 Pages #: 18 Line #: NA

Original Specific Comment #: 26

Comment: The last paragraph is inadequate and should be
rewritten: “The annual monitoring report, submitted to EPA
by DOE, will evaluate the status of the ICs and how any IC
deficiencies or inconsistent uses have been addressed. The
annual evaluation will address whether the use restrictions
and controls referenced above were communicated in the
deed(s), whether the owners and state and local agencies

E-7
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were notified of the use restrictions and controls affecting
the property, and whether use of the property has conformed
with such restrictions and controls.
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