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" 10 INTRODUCTION TO THE SITE AND STATEMENT OF PURPOSE

L B‘ACKGROUND'

The Femald Closure PrO_]CCt (FCP) isa former uranium processmg facility located i in Hanulton and Butler
Courmes Ohxo approxrrnately 18 rm]es northwest of Cmcmnatl QOhio. The FCP is owned by the United
States Department of Energy (DOE) ‘In November 1989, the FCP site (formerly the Feed Matertals

| Productlon Center [FMPC] and then the Femald Environmental Management Project [FEMP]) was’
' mcluded on the Natxonal Prtormes List established under the Comprehenswe Environmental Response,
Compensanon and Ltabthty Act, as amended (CBRCLA) The DOE is the lead agency for remedlanon -
of the FCP pursuant to the Consent Agreement as Amended under CERCLA Sections 120 and 106(a) (the . -
: ACA) sxgned with U.S. EPA in September 1991. The Ohio Enwronmental Protectmn Agency (OEPA) is .

also partrcnpatmg in the cleanup process at the site. '

- -4'Operable-Unit ¢'is one"Of the ﬁve- cperable unifs identiﬁed in the ACA and Gonsists of Silos 1, 2, and'3
- andl-their contents, the empty Silo 4, and associated facilities. Dlsposal of treated Silos 1, 2, and 3-
matertal as 1le (2): byproduct material at the NTS was ongmal]y proposed by the DOE as a protectwe

A compltant d1Sposa1 optton in the original Proposed Plan for Operable Unit 4 in February 1994 After .

 formal pubhc review by regulators and stakeholders in Ohio and Nevada the DOE and U.S. EPA

specrﬁed treatment by vrtnﬁcatron followed by offsite dlsposal at the NTS, as the selected remedy for’

Srlos 1;2,and 3 matenal m the December 7, 1994 QU4 ROD. The DOE has’ maintained thé involvement

of regulators and stakeholders i m the state of Névada on a contmumg basis since finalizing the 0oU4 ROD A

ThlS mvolvement has mcluded

¢ Numerous bneﬁngs and l6 public meetmgs and hearmgs in. Nevada durmg reevaluatlon and

- modification of the OU4 remedy; :
o . Tours of the FCP,-and the processmg facilities for the Stlo matenals for members of the Nevada

* . Test Site Citizens Advisory Board (NTSCAB);

“*.. Nevada Department of Environmental Protecnon (NDEP); and
‘e Mamtamlng representatives of the NDEP as standing members on the NTS Waste Acceptance

“for disposal. at the NTS.

' Subsequent revisions to the remedy for Silo 3 (Explanation of Significant Differences (ESD) in March

1998 .and ROD Amendment in September 2003) modrﬁed the. selected remedy for Sllo 3to treatment to

the extent practxcal to reduce dispersability and mobtllty of heavy metals, followed by off site disposal at.
"“the NTS or an appropriately permitted commercial disposal facility (PCDF)..

‘¢ Status reports and formal and informal briefings on' plans and status of FCP activities for the

Review Panel, responsxble for rev1ewmg and recommending approval of waste streanis proposed
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‘ Revrs1ons to the remedy for Silos 1 and 2 (ROD Amendment in June 2000 and ESD in November 2003)

modified the selected remedy for Silos 1 and 2 to treatment by chemical stabilization, followed by off-site

3 ‘disposal at'the'NTS;or a"PCDF.;'- -

' _i 2. CIRCUMSTANCES GIVING RISE TO PREPARATION OF AN ESD FOR

OPERABLE UNIT 4

Smce the Operable Umt 4 ROD Amendment and its subsequent medifications were finalized, the DOE
' '”'and US. EPA have evaluated alternatives: for ensurmg lmplementatron and-completion of the remedy in
".:,'the rnost-expedrtlous _manner. The primary circumstance glvmg rise to this evaluatwn-mvolves legal -

“1ssues raised by the state ofNevadaconcerning_ the currently identified disposal reme'dy. As documented
. _in'r{e'c'ent letters from the Attorney Geneéral of the '-State of Nevada to the DOE (letters dated April 13,
-2004 and August 23, 2004) the Nevada Attomey General has requested that DOE respond 'to several -
legal 1ssues concerning’ drsposal of the treated Silo materials at the NTS. These letters, and the DOE s

- response are contained in Attachment 1of thrs ESD

: ’_D'og’s efforts' o resolve the issues with the State of Nevada have included:

o Discussions w1th the State of Nevada :
'o Creation of a DOE team to find and 1mplement potentral solutions to issues raised

e " April 30, 2004 commitment to review legal issues raised by Nevada Attorney General and to

provide 45-day notification prior to initiating shipment of Silo material to the NTS

A o July 28, 2004 letter to the State of Nevada clarifying DOE’s legal position that drsposal at the

NTS n accordanee thh the 1994 ROD is legal, protectrve and comphant

It is U S.EPA’s and DOE s posmon that the current QU4 remedy, ongmally specrﬁed in 1994 wrth input

from regulatory agencies and stakeholders in the states of Ohio and Nevada is legal, compliant, and fully-

lmplementable A September 27, 2004 ]etter from the U.S. EPA Regron V to the DOE states

. _ g Hrstorreally, drsposal of Silo materrals at the Nevada test Slte (NTS) has been a component of ’

. the SllOS Pro;eot remedy smce 1994 as stated in the 1994 Record of Decision for Remedial

.' cubic yard onsrte, disposal facility at Fernald. DOE expended great effort to work with the State

of N'evad'a and its Stakeholders to ensure the disposal of Silo materials at NTS.”

. .

Although the. DOE remams comrmtted to the dxsposal component of the current remedy, the DOE is also

] -"”3'!:". commrtted to resolvmg the 1ssues ralsed by the Attomey General of the State of Nevada in the most -

’ Actzons for OperabIe Umt 4(ROD) Off-site disposal of the Silo materrals i5 also a key

component of the ‘balanced approach’ that 1ncluded Ohio stakeholder acceptance 0f a 2-million .
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- e)‘rpeditious-manner Therefore it is DOE 5 posmon that the changes addressed under thrs ESD are

. required in order to:

o ,Mamtam continuing progress towards completmg treatment and off-site dxsposal of the
* Silo materials in the most'cost-effective and expeditious manner; =
"« Minimize risk to the public and the environment due to connnued storage of silo
materials in their in current configuration as soon as possible;
Maintain progress towards the scheduled 2006 closure of the FCP; and
T 'Contmue to honor its commitmeént to respond to stakeholder concerns.

' The change addressed under this ESD consists of allowing the option for temporary offsrte storage of Silo

, rna_tenals,-_after necessary treatment, prior to permanent offsite disposal at the NTS and/or a PCDF.
T RBGULATORY BASIS

" Pufsuant to Section 117 of CERCLA as amended and the National Oil and Hazardous Substances
 Pollufion Contingericy Plan (NCP) at 40 CFR 300.435(c)(2)(i), an ESD document should be published
;when “differences m the remedial or- enforcement action, settlement, ‘or consent decree sagmﬁcantly
" ;'__change but do not fundamentally alter the remedy selected in. the ROD with respect to- scope,
performance and cost”' The OU4 ROD has always provrded for off-site management of the Silo
-matenals in the form of transportanon to- and dlsposal ata protectrve off-site facility. As defined by thrs g
"'ESD temporary offsite storage at a govemment—owned facrhty or a properly permitted commercral :
' jfacrhty is a form of offsite management in accordance w1th the same criteria apphed under the current ;
ROD. . In addition, since the revised remedy would 1) maintain the ﬁnal remedy of protective, permanent' -
: . offsrte dlsposal of s1lo matenal 2) limit offsite storage to a finite period of t1me prior to permanent offsite
: 22 drsposa] 3) maintain all current criteria for treatment, packaging, transportatron & drsposal and 4) -
'preclude return of the matenal to FCP; there is a sxgmf cant but not a fundamental change to the scope |
performance or cost of the remedy. ‘Adding the option for temporary offsite storage prior. to final,

;dlsposal represents a sxgmﬁcant but not fundamental, change to. the current OU4 remedy. .

14 ADMINISTRATIVE RECORD

‘ 'Thls ESD will bécomie part of the Administrative Record pursuant to 40 CFR 300. 825(a)(2) This ESD, N

as well as the supportmg information, will be-available to the pubhc at the Pubhc Envrronmental

p m. on Thursday and may be contacted at (5 13) 648-5051.

ot

5802




b e

e 8 focused on envrronmental restoratron and waste management actmt]es In 1991, the site name changed' '

1 0. " the’ mcreased focus on fma] site closure ,

_‘1:4:' on-sxte dlsposal of the majority of contaminated soil and debris; off-site disposal of the contents.of Srlos'

o ,"1’7 - groundwater to restore the Great Mlaml Aqu1fcr Records of Decrsron have been ﬁnallzed for all five

: 25 treatment and packagmg

" ; 27 SllOS 1 and 2 Remedratlon facrhtxes in recogmtton of the issues d150ussed in this ESD. Facrhtres

FINAL OU4 ESD
n C : L 40000-RP-0037, Reév. 0 *

"2  SITE HISTORY, CONTAMINATION, AND SELECTED REMEDY

'3 2 ~SUMMARY OF SITE OPERATING HISTORY

e T

: Op_erating as the FMPC hetween 1951 and 1989, the site produced high purity uranium metal products in

. 4 .. support of national defense programs. The site consists of approximately 1 ,050 acres encompassing three

' primary areas: the formér prod'uction area, the waste storage area, and adjacent forest/pasture land. The

‘ ,6,’ " former production area is a 136-acre tract at the center of the site. The waste storage area, which mcludes

. the QU4 area, is located west of the former production area In 1989 operatrons ceased and efforts were

s 9 : to the FEMP to recogmze this new ernphasrs In 2003, the sitename changed again to the FCP toreflect -

-

"- "’1:1_." The ACA orgamzed the remedlatxon of the FCP into ﬁve operable units. Operable Units 1 through 4 are'
C12 consxdered -source operable units while Operable Unit 5 encompasses all environmental media, both on

S l '3.', and off’ FCP property The final remedial actions 1nclude facility decontamination and dxsmantlement

o 1,5' " land2, Silo 3, waste pit material, nuclear product inventory, low-level waste, mixed waste, and limited
A ) quantmes of soil and debns not meetrng on-srtc waste acceptance cnterla a.nd treatment of contaminated
) 8.“ operable units, and current site activities consist entirely of 1mplementmg remedial actlons in accordance

- |9 . w1th the final RODs ‘and enforceable milestones estabhshed under the ACA

o 20 L : DOE’s current contractor target baselme schedule forecasts the completron of the OU4 remedy by March
21 - 31,.2006. The DOE has eompleted constructlon and testmg of facrlmes descrlbed in the OU4 remedy
' '”.2'2 3 selectron and remiedial desrgn/remedral actron docurnents to retrreve, treat, and package matenal from _
. 23 | leos 1, 2 and 3 for off-site dlsposal DOE has initiated the process of transferring material from Silos 1

: .2‘4 . and 2 into tanks for storage pendmg subsequent transfer to the Sllos 1 and 2 Remedranon Facility for

K

DOE and U S. EPA have. recently agreed to extend mllestones for mrtlatmg operatxon of the Srlo 3and .

o 2'8," personnc] and- support systems are in place, however, to support comp]etmg the processing, packagmg'

29 and offsxte drsposal of the Silos'1,2,and 3 materral as well as subsequent remediation and site 0105ure

,‘ o ‘_,,_‘3'97 actwmes m accordance wrth the current approved ROD and contractor target baselme schedule DOE

sonoH
J(}ud
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. and U S EPA agree that the change descrrbed by this ESD whrch affords DOE ﬂexnbrhty to use A

temporary offsxte storage 1f requu‘ed w1ll further ensure completlon as currently scheduled

. The op_ti'on of o_ff-site'interim storage is necessaryvbecau'se the Nevada Attomey General recently

- :r.equested that the DOE respond to concerns regarding. disposal of the Silo materials at NTS as speciﬁed .

~in the 1994 OU4 ROD (letters dated Aprrl 13, 2004, and August 23, 2004) Whlle DOE and Us. EPA ‘
" believe that the remedy spemﬁed in the OU4 ROD is lega] protect:ve and 1mplementable DOE prefers

‘ to work wrth the Nevada Attorney General to resolve his concems pnor to proceeding. HOWever the

nmeframe for completing this process is uncertam and, in the end, it may be preferable to pursue other

. off-srte dtsposal optrons

Haltmg progress on processing and offsrte dlsposal of the SllO materials pending resolutton of the Nevada o

Attomey General’s concems is rmpractrcable Not only would DOE risk missing an enforceable

.. niilestone, but facilities, procedures, and quahﬁed and trained workers are currently, in place to operate
' the, complicated processing equipment, Delaying‘ operation of the facilities will result in significant costs
to mamtam these resources in a status to allow effecttve initiation of operation. In addmon delay risks the

:__ need for extensrve retrammg and 51gn1ﬁcant delays in startup schedules and, eventually, the loss of the

key knowledge and resources requrred to effcctrvely mltlate safe operation of the facnlrtres

In addmon other elements of the Fernald cleanup could be delayed resultmg in substantral cost and

.. schedule 1mpacts to the overall closure of the FCP For example, final closure of the On-site Disposal

Facility (OSDF) could be delayed since some demolltxon debrts and contammated soil from OU4 are _

expected to be dlsposed in the OSDF

22 CONTENTS OF SILOS 1,2 and 3

Srlos l'and 2 contam a total of 8, 012 cubxc yards of 11e.(2) byproduct material and a. total of 878 cublc g
yards of BéntoGrout clay for a total volume of 8 890 cubic yards The BentoGrout clay layer was added .

m 1991 to the. Silos 1 and 2 materials in order to reduce the radon emanation.- The materials in Silos 1&2'

are- rnorsture-rrch srlty, and clay-llke materlals Radtonuchdes at 51gn1ﬁcant acttvrty levels wrthm these

.srlos are acnmum~227 radtum 226, thorium-230, polonmm-210 and lead-210. These radronuchdes are

- naturally occumng clements found in the original ores. Non-radiological constltuents detected in

srg-mﬁcant concentratlons in Srlos land?2 materrals mclude sod1um rnagnesrum nickel, bartum, lead, '

' calcrum and iron (also naturally constrtuents ‘from the orxgmal ore), and tributyl phosphate (a solvent

used in the former uranium extraction process at the FCP). Tests perforrned on samples of stored material

902
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"rdentrﬁed that lead could leach from the untreated material i in levels that thresholds for leachabrlrty as-

. ~‘measured through the toxrcrty charactenstrc leachmg procedure (TCLP) laboratory test.

) Sllo 3 contams 5 088 cubrc yards of lle (2) byproduct materral consrstmg of cold metal oxrdes a by- -
- :product material generated during Fernald’s uranium processing operations. - The predominant
: ‘ 'radronuchde of concem 1dent1ﬁed within the material is thonum—230 which is produced from the natural
"Idecay of uramum-238 The materials contained in Silo 3 consist of relatively dry, powder-lrke residues
* that were placed in the s1lo over the time period 1954 to 1957. The resrdues consrst of the metallic and
' ""non-metallrc 1mpurrt1es that remarned followrng the extractlon of uramum from ore and ore concentrates
' in Fema]d s reﬁnery operatrons durrng the m1d 1950s. The resrdues were prepared for storage following
: a. volume reductro_n and concentration step Kniowh as- calcining, which i isa roasting process in the presence
of 'lirn"e_ thiat serves to remove moisture and Gonvert the impurities to their more stable (less leachable).
; | oiide form. Followl‘ng calcining, the dry residues were pneumatically conveyed to Silo 3 for longer-terrn
. ;i'nte'rim storage as part of DOE’s ongoing custodial responsibility for .the materials. Silo 3 .materials have -
"_;;'a"rnu'ch lower radium content than the K-65 materials, and therefore'Silo 3 exhibits a much lower direct
.radratron field and hasa substantrally lower radon-222 emanatron rate compared to Srlos 1&2. The Srlo 3
. materials are dry and powdery, with ambrent morsture contents-ranging from 3 to 10 percent by wenght ”
"f",".Some analyses of Silo 3. materral have exhlbrted levels of four metals (arsemc cadmium, chromrum, and :
selemum) Such that they can exceed thresholds for leachabrhty as measured through the TCLP laboratory 4

‘itest

i y

As consxstently documented and subjected to regulator and pubhc revrew in the original OU4 ROD
v '(December 1994) and i in its subsequent mod1ﬁcatrons the residues contained in Silos 1, 2, and 3 consist
solely-of byproduct m_atenal under Section 11e.(2) of the Atomic Energy Act of 1954 as amended (AEA),
-I:-and haye been managed by the DOE pursuant to its: authority under the. AEA since -their original
" jgeneratron The desrgnatron as’ lle. (2) byproduct materral acknowledges the origin of the materials-and -
o _:1dent1ﬁes that they consist of tailings or wastes that were produced by the extraction and concentration of
I uranium from ores that were processed primarily for their source material content. The desrgnatlon as
lle. (2) material was formally. documented in 1984 when the DOE assumed ownership of the residues,

E -and has been consrstently documented and subjected to regulatory agency, state and public rev1ew in the

B

1994 OU4 ROD and each of its subsequent modifications. Further, Section 3 12 of the 2004 Energy and
: Water Development Appropnatrons Act (Publrc Law 108 137) states that the Silo matenal “shall bev
consrdered byproduct matenal as defined, by Sectron 1le (2) of the Atomic Energy Act of 1954, as
'famendc‘d In House’ Report 108 554, Congress clarifies that “The language mcluded in the Energy and o
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Water., DeVeiopment Appropriations Act,- 2004 was intended to allow the Department to consider

2 commerc1al NRC-regulated drsposal options as ‘well as ‘the use of govemment -owned- drspOsal 51tes *such

as the NTS whlch do not requrre NRC hcenses

o As 11e (2) byproduct material-s the residues are statutorily excluded from the definition of solid and
j ‘hazardous waste under the Resource Conseérvation and Recovery Act (RCRA) of - 1976; this statutory -
»~jexclu510n rs descrrbed m the RCRA regulations under 40 CFR 261 A(a)(4). Specrﬁc regulatory

el

: requrrements for management of the byproduct matenals are defined through the AEA regulatrons and-

‘accompanymg DOE Orders pohcres and drrectrves
©/23_ OPERABLEUNIT4SELECTED REMEDY

The Operable Unit 4 ROD was signed and effectlve on December 7, 1994 "The followmg documents.. '
K hmodrﬁed the rernedy documented in the ongmal ROD

b e Explanatron of Significant leferences for Operable Unit 4 Silo 3 Remedlal Action, srgned and'

" effective March27, 1998

July, 13 2000 -

T ROD Amendmen’t“forf OperabIe Uriit 4 Silo 3 Remedral Actron s1gned and effectrve on

September 24, 2003

e . Explanation of Srgmﬁcant.Drfferences_ for Operable Unit 4 Silos | and 2 Remed1a1 Actron srgned

X _and effectrve November 24,2003

. Each of. the remedy modrﬁcatlons 1dent1ﬁed -above was documented subjected to formal pubhc review,.

o _}and approved in- accordance wrth CERCLA and the NCP

- Ih_e cur_ren't seleoted__rernedy_ deﬁned in the OU4 ROD and its_‘sub'sequent revisions consists of: -

' Remové]“of' the .contents of Silos 1.and 2 and the Decant Sump Tank System sludge from the

e and?2 Remedlatron Facility; -

. e -Complete removal of contents ‘Gf Silos 1 and 2 and the Decant Sump Tank System sludge from -

the Transfer Tank Area followed by treatment usrng chemlcal stablhzatlon to attain the disposal

: e "'facrhty waste acceptance ‘criteria;
' .Removal of material from Silo 3 by pneumatic . and/or ‘mechanical processes fol]owed by -

. treatment to the extent practical by addition 'of a chemical stabilization reagent and a reagent to
_reduce. drspersabrhty .

a “permitted commercral disposal facility;-

: 0 Gross decontammatlon demolition, size reducnon and packagmg of the Silos 1, 2, and 3. -

' structures and remedratron facilities i in accordanee with the Operable Unit 3 ROD;

.EINAL QU4 ESD .-

.. ROD. Amendment- for Operable Unit 4 Silos .1 and 2 Remedial Actlon signed -and effective on-

.. Silosand: transfer: to:the- Transfer Tank: Area for storage pendmg subsequent transfer to the Sr]os 1

o Offite | shlprnent and dlsposal of the treated sﬂo matenals at the NTS and/or an appmprlately .

5802
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- e Shlpment of the concrete from the Srlos 1and 2 structures for off site disposal at the NTS or an ~
. approprlately permitted commercial disposal facility;
.= Disposal of contammated soil and debris, excluding concrete from Silos 1 and 2 structures, in
. accordance. with the FCP. On-Site Disposal Facility waste acceptance criteria or an appropnate
- off-site disposal facility, such as the NTS or a permitted commercial disposal. facrhty, :

..e .Removal of the earthen berms and excavatxon of the contammated soils’ within the Operable -
Unit 4 boundary to achieve the remediation levels outlined in'the Operable Unit 5 ROD;
» _Appropriate treatment and disposal of all secondary wastes at either the NTS or an appropnately ,
", .permitted commercial disposal facrhty, -
Te L‘Collectlon of perched water encountcrcd during remed1a1 actrvmes for treatment at Operable ‘
oAt Units water treatment facilities; . D e : A . .
U e Continued access ‘controls and mamtenance and rnomtormg of the stored waste mventones and

a 13 S o - Institutional controls of the OperabIe Unit 4 area such as deed and land-use restrictions.

“ 14’ 3.0 - DESCRIPTION OF SIGNIFICANT DIFFERENCES AND THE BASIS FOR THE
Gs Ut CHANGE | o

16 3 SUMMARY OFD[FFERENCES '

V ol W*’I‘he ‘change tor the OU4 remedy defined by this:ESD consists of- the potentra] addition of an'incremental
»-.:_4_184 step in the offsite management of the: silo materials (temporary storage) prior to final dlsposal in
_4 .,,l‘)_ accordance with the current remedy The modlﬁed remedy will maintain all of the components of the
.20 B - existing remedy, as described above, unchanged The change addressed by this ESD is limited to

' .21 allowing the option for temporary offsite storage of treated silo matenals prior to final offsrte disposal in

227 n accordance with the current OU4 remedy.  In order to ensure that. there 1s not a fundamental change to
T3 thc scope,. performance, or cost of the OU4 remedy, the modtﬁed remedy w111 mclude the followmg

24 constramts
Ca - s Temporary-offsite storage must be at an offsite govérnment-owned facility in accordance with the

- appropriate DOE-orders and other applicable regulatlons orata commercral facrhty appropnately ‘
.-". .. permitted by’ the relevant regulatory agency. - '

~ e Storage will be limited to a period of two years. No more than two years from the date storage of
..material from.a particular silo is initiated, the material-from that silo must be either 1)
. permanently disposed at the storage facility in agcordance with the QU4 remedy and all -
¢+ - applicable regulatory reqmrements or 2) transported to the NTS and/or a PCDF for permanent .

- . disposal.
.. * - Under no circumstances will it be allowable for the silo material to be returned to the FCP after it .
‘;"'”.'ha«s heen transported to an offSite facility for temporary storage and/or final disposal.
T Transportation from FCP to the storage facility, and any subsequent transportation to a disposal
facility must meet the transportation risk cnterla and all other criteria and applicable regulatrons '
spemﬁed by the curfent remedies. : ,
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e .3,-_21’_";., BASIS FOR CHANGE

" o - '_3?2;.1 Orxg;nal OU4 Remed1a1 Actron Oblectwe

ttamment of the Remed1al Actlon Objectives for OU4 identified in the QU4 Feasxblllty Study Report
a 5 1ssued in February 1994. The ongmal OU4 Remedial Action Ob_]CCl'lVeS consisted of: '

6. - Prevent contact w1th or. mgestron of waste matenal
7. Prevent release or mrgratron of wasté materials to sorl groundwater surface water or sedlment
.- 8- . and '
9 e Prevent exposures to waste materlal that may cause an individual to exceed applrcable dose ‘
0 . limnits.

L ;l P Due to the uncertam structural hfe of the silos, one of the primary potential exposure. pathways 1dent1f1ed
12 i the Baselme ‘Risk Assessment that supported the QU4 FS- was the nsk of exposure to the release of Silo

. 13 ' materlal resultmg from the structural failure of the silo structure that would be assumed t6 occur in the

|4 Iong-tetm ~ The expedmous retrieval, treatrnent and. offsite packagmg of Silo material, thereby ..

s elrmmatmg the nsk to the publlc and the enwronment assocrated ‘with contmued storage in the silos, is

..erttlcal to the fundamental objecnves of the OU4 remedial action” . v

-l9‘ whrch were €ither consrdermg or were in the process of obtammg appropriate permitting as potentlal ,

”s.remedy~ added the altematwe -for..disposal. of -treated. Silo- materials at an appropriately  permitted

: . ' 4_.‘-22 o _-commercral disposal fac111ty in addition to the already-approved option of disposal at the NTS.

23 Inan effort to proceed to the next steps in the approved remedy in the most expeditious manner, DOE has .

l,.,24< evaluated potential alternatives to dlsposal at the NTS in parallel with its ongoing efforts to resolve the

- ' .26“ - potentral options, such as temporary offsite storage prlor to transfer to the NTS or pemntted commercial .

drsposal facrlrty, and alternate offsite dlsposal locatxons These alternate paths could- allow contmuatlon-

the ons1te pomons of the, OU4- remedy to contlnue as scheduled; and allow an incremental step towards

'permanent off51te dlsposal whrle current efforts to mmate permanent dlsposal at the NTS and/or a PCDF

) _3 - ,"-I;he- basis‘for selection of the original remedy for QU4, : and for the subsequent modifications, was

17 '3.'2'.2_ : Un'certaintx With Cutrent Oft site Disp osal Opti'ons and Emergénce of Potential New Options

Subsequent to the approval of the 1994 OU4 ROD the DOE 1dent1ﬁed commercral dlsposal facxlrtles -

) addltlonal optlons for off51te disposal of the treated silo material. Subsequent modifications of the QU4

25 L prevmusly discussed issues wrth the State of Nevada (Sectron 1.2). Prehrmnary evaluation has identified - -~

'lD
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e 3 2 3”‘ “ImDaot of Delaymg OU4 Remedial -Actions

2 g '.‘The DOE is curnently in the final stages of 'irnplem‘enting the remediation of the FCP in accordance with

3 itts agreements with U.S. EPA in accordance with the ACA, as well as.its commitments to the state of-

g 'srte:'dlsposal of the contents of Silos 1 and 2, Srlo 3, waste pit material, nuclear product inventory, low- --

: crlterla and treatment of contarmnated groundwater to restore the Great Mramr Aqurfer

g’ ,"FaEiI\itie's.""for'*"the'tfreatrr'{e'nt, and_'pacl‘(a'gi'ngfof ‘-_Si]olj.ma’te_rial_haye been_ constructed; tested, and

el materrals have been. constructed and are antrcxpated to be venﬁed as ready for operation in J anuary 2005

12 Whrle these facxlmes can be mamtamed in a state of readmess to allow initiation of operatrons withina

T short penod of trme the cost to maintain equrpment in operab]e condrtlon as well as the time and cost

e Wrequrred>to effccnvely mmatc operation; will-quickly-result in a srgmf cant cost 1mpact These rmpacts

R e

A5 mcrease s1gmf' cantly the longer startup is delayed, and’ mclude

60 - siled o
e Marntam up'to 70 personnel on standby status :
.» Termination of project personnel; re-staffing and retrammg adds six months to schedulc for

startup (standby beyond 9 - 12 months) :
Whrle the costs of maintaining the facility i in operatxonal status can, for a limited perrod of

, B, status, resultmg in costs of up to $750 000 per month

T N e

a2 - -

Maintain Up T 5200 personncl on standby status -
s -Standby charges for container vendors for storage of empty contamers standby charges for
o - trangportation vendors (standby beyond one month) - :

o wnigmes oo <Termination-/-settlement-charges for-demobilization- of drsposal contamer and transportatron-

290 . vendors (standby beyond 6 - 9 months) ... -
;7o.300 0 .1 e Termination of project personnel; re-staffing and retraining adds six months to schedule for’
S317.0 7 startup (standby beyond 6 - 9 months)
R, : While the costs of maintaining the facility, in operational. status can, for a limited period of:
3. .. .. .. time,, be mmgated by temporarily assxgmng personnel to training and other.-temporary
L34 .. .. activities, standby will eventually tequire all resources to be mamtamed on full- tlme standby

L3S status, resulting in costs of'up to §3 million per month

January 2005

» .Ohro and other - stakeholders The final remedial actions defined under ‘the ACA include facility .

50 decontammatlon and d1smantlement on- -site dlsposal of the maj onty of contammated soil'and debns off- ~

7 '”level waste miked’ waste, and limited quantities of soil and debris not meetmg onssite waste acceptance.

."II(‘)"V-' "-'dernonstrated to be ready for safe operation. Facilities for treatment and. packaging of Silos 1 and 2

“time, be mxtlgated by temporarily assigning personnel to training and other temporary -
'A activities, standby will eventually require all resources to be mamtamed on fuIl—t\me standby .
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o .-Further,the ability to-'ma'intain this state of readiness decreases over time due to loss of personnel and

. z - “degradation of. equxpment and techmcal expernse eventually resulting in a substantral risk of being-

-3 . unableto effecttvely initiate operations.

N by In addltton to the costs and risk impacts on OU4 remedratron delay in 1mplementmg the. remammg on- .
s site portlons of the OU4 remedy have 51gn1ﬁcant cost-and schedule 1mpacts on overall FCP closure :

6 L Removal treatrnent and offsrte drsposal of the Silo materrals Decontammanon and Demolmon (D&D) .

9 ’completlon of site closure, currcntly forecast by the contractor for March 31 2006. Due to their posmon

" 10 on' the cntlcal path- towards site closure; delaying retrreval and treatment of Srlo matenals and the '

F_t P subsequent D&D and 5011 remediation activities have substantral cost and schedule 1mpacts due to factors

'12 ~  such as delaymg the phase out of the site mfrastructure and 1mpactmg the ability to dispose of soil and

»f»'-ifi'j"'""'-‘-“'B&D debrls in thc FCP: On site’ Dlsposal Facrhty (OSDF) Potentral 1mpacts mclude
N T . Day for- day delay in completmg FCP closure :
"is7 . e Maintaining D&D and soil remediation functions in ‘standby awaiting completnon of Silo 1, 2,
e o and 3 remediation facility operations
17 "*"e  Maintaining site infrastructure and support programis to support completlon of OU4 remedratron
18- - ---D&D and soil disposition
£19. . ~7's  Management of the OSDF ‘open’, awartmg recerpt of D&D debrrs and soil from OU4

C g ey T ,,\;,M.., ke

" 20. ' Based upon current baselme pro;ectlons, the cost’ 1mpact of delaymg site closure could total up to $20‘ -

o2l mllhonpermonth o

RS L L e -

e e e -

Statement ofSrgmﬁcantleference L e e

2 23 - The DOE and the U S EPA remain committed to timely and cost effective implementation of the current

L2 “OU4 remedy, which was proposed demonstrated to be compllant and protective of human health and the

. 25 :'.'env,;ronment a.nd approved m accordance with, CERCLA and the NCP Addxtlon of the optlon for.

2% temporary off51te storage of treated silo material, prlor to permanent offsrte disposal maxnmrzes DOE’s

<o 2T sabilityito. achieve-the fundamental objectives of the QU4 remedlal action and complete closure of the FCP

© T ina fitnely and cost effective manner; while honoring its continuing commitiment to consider stakeholder

29 " _concerns during the remedial action process. .The revised remedy still specifies' appropriate tréatment,
300 -packaging and protectiye offsite disposal of all Silo 1, 2, and 3 material. Further if implemented as

31 'spec1ﬁed in thrs ESD temporary offsite storage would mamtam comphance with all remedral action

objecnves ARARs and other criteria assocrated with the current OU4 remedy

. 40000-RP-0037, Rev. 0 -

e Silo” structures and remedratlon facrlmes (scheduled for. completron by December 2005), and the .
""subsequent dtsposmon of D&D debris and soil prior to closure of the OSDF define the critical path for .
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‘The potentlal“cost.of temporary offstte storage of the SIIO materxals is not expected to be sufﬁcrent to

C r,3‘i sdef ining. the current.remedies are. as follows: -

i3t _ ‘Silos1 and 22

5 Transportatlon $1.8 Mrlhon : Transportation: $;14Amillion
. .,6_ Disposal; - - $5.4 Million ~ Disposal: . $10 million

Total Cost™” ',$42.'4"I\'_/_Iil_'l'ion - Total Cost  $300 million

U = 'Estnmaled costs from Revnsed Proposed Plan for'Silo 3; Aprit 2003
Lo 2 Estlmated costs from ROD Amcndmcnt for QU4 Silos 1 and 2 Remiedial Actions, June 2000

The actual cost of temporary offsite storage will be deterrnmed through the government procurement

process and will depend upon factors including the specifics of the selected offsite facility(s); the materral

jl 4' Based upon rough order of. magmtude estlmates the max1mum cost. of temporary offsite storage of Sr]o 3

iy and/or Sllos l.and.2 matetials for the. ent1re two-year period allowed under this ESD is not expected to .

' :': storage facility, or at a subsequent offsite facxhty, will be equrvalent to the transportation and drsposal
|9 ~-costs-estimated for the-current remedy If transportatron were' to be required from a storage facility to
» ‘20_.' another offsrte facrhty for dtsposal the additional costs would be equrvalent to the transportatron cost
21 - reﬂected above Based ‘upon the above estimates, the “worst case’ " incremental cost of temporary offsite
22m »sst’orage (storage ‘of the-material from-all three ‘silos"for the entire’ two-year perrod with subsequent

_ '23 transportatlon to a dtsposal srte) would be srgmﬁcant but not fundamental Fuxther the cost schedule,
. 24 :’and nsk—reductlon benefits. of adding thxs incremental step in offsrte management of the silo matenal

.25 - would outwelgh the mcremental cost of temporary off-site storage

26 Addmg the optton for temporary offsrte storage represents a sngmﬁcant, but not fundamenta] change to

Ha77 »-t.he current. remedy wrth respect to sc0pe performance and cost

G e e i

2k 4;0.‘-’ AFFIRMATION OF THE STATUTORY DETERMINATIONS

R S PN Y O P

. health and the environment, 2).complies. with Federal and State.requirements. that are legally applicable or

R

B R L R PRI O (R b M s et e

- g

S e S o : . FINAL-QU4 ESD.
L S o 40000-RP-0037, Rev. 0 .
. ' : : January2005

represent a fundamental change to the overall cost of the remedy The costs projected in the documents'

Ty to"be stored'(Srlo 3, Stlos 1and’2,a fraction of elther, or both), and the length of the storage period. .

“10%..of ‘the{total estlmated cost of the current remedres for these materrals Costs for-'»

o transportatton'from the FCP toa temporary offsite storage facrhty and subsequent dlsposal at either the |

- 3G~wse1‘ected remedy, DOE and US EPA belreve that the revrsed remedy meets all of "the’ statutory

. :-' 3! requtrements of Secuon 121 of CERCLA as amended. The revised remedy l) is protective of human -

5802
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1 'relevant and approprrate to the remedral actlon ‘and 3) since the cost of the revised remedy would remain

2 'proportlonal to its overall effectiveness, the revised remedy is cost-effective. .

'PUBLIC_»PARTI_CIPATION '

oot wiagr e f R e

imp

_»,potentrally
perrod and an-eléctronic copy of the draft Final ESD were posted on the Fernald Closure Project web srte

-

: The draft Final ESD was made avarlable for pubhc mspectxon for forrnal pubhc comment from November. *
s '_18 2004 through December 27 2004. Post. cards announcmg this pubhc review. and comment perrod
' "'malled_to key Femald stakeholders and to representatlves from state regulatory agencies in. states

acted’ by the. actrons addressed in_the ESD.. An announcement .of thé pnbhc comment ;

A publlc bneﬁng on"the draft’ Final ESD was held on December 7 2004 at the Crosby Townshrp Semor

10 Center A presentatwn was made by DOE-FCP on the proposed changes and a questron and answer

e penod was conducted “The formal comment period followed this ‘question and answer period. A court

i reporter was- present to" record and prepare a transcrrpt of the formal comment penod

. - 13- As 2 result of this pubhc comment perlod the DOE received comments from 2 individuals at the. publlc

14 . hearing ; and from a third in wr1t1ng subsequent to the heanng A responsrveness summary has been

s prepared addressing these comments. The responsrveness summary, the transcrrpt of the hearmg, and the

' L16 text of. the wutten comment are mcluded as Attachment 2 to thlS ﬁnal ESD :

TN O IR dtena aiin. Pl A Ao W vt P b sy Te 8w LTl et e L Ll sl N

13
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'ATTACHMENT1

o ' DOCUMENTATION CONCERNING ISSUES RAISED BY THE A'I‘TORNEY GENERAL OF -
Ve : THESTATEOFNEVADA L o '

Apnl 13 2004 Letter from Bnan Sandova} Attomey General State- of Nevada to’
J esse’ Roberson, "DOE”. A551stant Sccretary for Enwronmental Management

oo ‘2 Apnl 30 2004 Letter from Marc J ohnston DOE Deputy General Counsel for
et s e et s ngatxon to Brian Sandoval Attomey General State of Nevada :

. A ;-,' '_ ,3-. July 28, 2004 Letter from Lee leerman Otis, DOE General Counsel to Br1an
S © Sandoval, Attorney General State of Nevada

g Au'gust 23,2004 1ttér from Brian Sandoval Attomey General State of Nevada to
o Lee leerman Otis, DOE. General Counsel N

TR h eiaes et e et tap, T
P R B
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SRR T ' S Carson Clty, Nevada 89701-4717

- -Telaphone (775) 8841160 - = - L
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U7V Ms, Jessie H, Roberson , .
. -+ Assistant Secretary for Environmental Management
" 7 "U.S. Department of Energy . , .
oxinEMa1i ROOMBA0A4 e v e ..
*1‘90 ,ndep.enxde.nce'Ave--s.W.;" [ A :;7;:.- oo s
Washington, D.C, 20585,

. Re: .Planned Sh_ip'ment of Wasteé_fro'm"FemaJd to Névada Test Site
- : ‘Dea‘i-Ms; Roberson: - - . C |

:The State of Nevada has been advised that DOE's Eavironmental Management -
. *_Division Is-intending Imminently to ship some- 7,000 cantainers 'of . radioactive waste
e from:DOE's"Fernald, Ohio site to the ‘Nevada Tést Site ("NTS") for disposal. DOE's
. . effort to bring this dangerous wasté Into Nevada is a flagrant violation of applicable
- -+ federal and state laws and, indeed; of DQE's own rules. Even worse,.the consequence
( ,f_»gh“is'funlg},_-,/,fﬂql___ggtjgn‘&will.b’e;o*creat?pn’ _extraordinary public health-and environmental
zard_in.our state, _ Accordingly, Nevada hereby notifies DOE that we intend to seek .
prompt judicial redress to: prevent the transport to and disposal of the. Fernald wastes at.
'NTS unless’DOE takes immediate detion to stop the shipments. - _ _ .

N e .

. . LItis. Nevada's -understanding that the waste destined for disposal at NTS may
+. . -AMount to as much, as.153.6.million pounds of material from Silos 1 and 2 and Silo 3 at _
.- .Fernald, with @ volume of-at-least 14,000 cubic yards, or 378,000 cubic feet.- When
-stabllization is complate, volumes will be substantially greater. We also understand that -

% *hazardous .constituents- in- this-waste exceed standards established by the Resource .
Conservation .and Recovéry Act ("RCRA"} for lead ‘and probably other hazardous .

-Substancés (such-as’ selenium), and thus the- waste would normally constitute ‘mixed .

Wwaste*inderN ei{a,daa's?federall_yifap'pro‘ved RCRA program. B

% ‘However, according to DOE documents, this waste has been classified by DOE
. and EPA as Atomic Energy Act ("AEA") section 11 (e)(2) waste, ostensibly providing for
S éh',exgmptiqh from safe and environmentally sound disposal requirements of RCRA. .
w7 "Moreovér, ‘this material is evidently of such a-high radioactivity concentration that It .

[




Ms. Jessie H. Roberson '
S Ap 18, 2004
- vPage 2

: énagement ‘of:sradloactive ~ Waste ‘and the chosen. disposal: location for ‘most- of
Ferﬁ‘a"ld §.6tHer radloactrve wastés, mcludlng mixed wastes, l

.. material not subject to Nuclear Regulatsry Commission ("NRC") or Agreement State
"+ regulation blatantly misapplies that section of the:AEA. If DOE chooses to classify the
- .- -waste as 11(e)(2) waste pursuant to the AEA, then DOE must also -comply with the
' waste. management requirements established through the AEA in conjunction with the
11(e)(2) waste desrgnatron and dispose of the wastes at a facllity appropriately licensed

'--;factllty isclearly hot'sucha facllity.

o \fl/éste as “11(e)(2) waste” is not simply a matter of nomenclature, but explicitly entails
an-array of regulatory treatments Including, to be sure, an exemption from RCRA

" requirements under the 1978 Uranium Mill Tallings Radiation Control Act (“UMTRCA),"
“but also affirmative obligations to comply with the other requirements of UMTRCA: .
- After: ‘all, section 11(e)(2) was added to the AEA by UMTRCA. . These attnbutes ofj

sectrgg,j 1(e)(2) byproduot waste reflect UMTRCA’s twofold purpose

[F}rrst to close the gap in NRC regulatory Jurisdiction over’

- the nuclear fuel cycle by subjecting uranium and therium miil

tallings-“to“the -NRC's- licensing: -authority; and second,. to.

prowde a coniprehensive. nsgulatory reglme for the safe
: stabrlrzatron af. the- tar/mgs*' S e

ik o MuiTpa et 32

‘Kerr McGee Chem)cal Corp V. NRC,903F.2d 1,3 (D C _Clr. 1990) (emphasrs added)

-Created by UMTRCA to deal with uranium mining and processing hazards not within theé

oW G4l Femald wastss section 11(e)(2) wastes, a classlfication created by UMTRCA,

i without also complymg with all the attributes of such a classification that Congress both -
required in UMTRCA and, as discussed below, axplrcltly reaffirmed in the Energy and
Water Development Appropnatrons Act of 2004. , _ o

For DOE to avarl itself of the benefits of the status of section. 11(e)(2) waste but.
absolve itself of any dity to comply with the other requirements of :that status—
requrrements desrgned by Congress to assure the safe drsposal of .radiological and

o i e i et vy

1ot bE sent “for. disposal to Envirocare’s . commercial radloactlve waste drsposal .
lity.... in. Utah .. facility - properly - licensed: by the 'NRC for safe: and. sffective . -

As drscussed in detarl below, DOE’s desrgnatron of this Waste as 1 1(e)(2) -

S “py-the" NRC~or ‘an’ Agreement ‘State for 11(e)(2) wasta dlsposal The NTS dg.sposal :

¥ : As a fundamental legal matter it must be racognized by DOE that the status of -

e ‘UMTRCA establlshed regulatory regrmes for hlstorrcal uramum srtes (Title l) as-
well as for those that would continue operating (Title_ ), and. conferred regulatory
]urrsdrcbon on ‘EPA " and NRC to ‘regulate their activities, 'DOE’'S own .uranium -
" processing wastes have never been subject to NRC jurisdiction, - Section 11(e)(2) was

"DOE complex authonzlng regulation of those hazards by EPA.and NRC. "DOE cannot
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" non-radiological materials associated: with uranium .mining and processing—is a
.- transparently 'unlawfulﬂusurpation‘qf prerogatives belonging only'tc Congress. Sucha
SRR . > saf equirements of the Atomic Ensrgy Act -
b ~~applicable:to-DOE even when'it self-reguiates; and would fly in the face of requirements
- jin GERCLA at 42 U.8.C, Section 3621(d)(3) that wastes shall be transferred only to a.
' disposal fadility operating in full compliance with. applicable fedaral law and’ all
- ‘applicable State requirements. ' -

7. " 'Indeed, &scaping from applicable Nevada RCRA disposal safety requirements
" 8ppéars'to be the only reason for DOE's strange classification of the Fernald matetials
i as 11(8)(2) waste somehow exempt from NRC or Agreement State regulation, with.the -
' perverse result that wastes which were too dangerous to go to a permitted, lined, and
. adsquately monitored. facility at Envirocare are now slated for NTS's unpermitted,
-unlined, and .inadequately manitored disposal site.” As you are awars, waste
- reclassification of precisely this convenient sort was soundly overruled in DOE's dispute
I last summer with the Natural Resources Defense Council in federal court in Idaho. .
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"<y In-any event, even if the Femald waste Is 11(a)(2) waste, it very likely predates. - .
o, o the 1978 UMTRCA and this would rot be sligible for that statute’s RCRA exemption. _ b
. If, on the other hand, the waste does ‘not predate that statute and.is in fact. 11(e)2). .. = W
waste,- federal. law -claarly. contemplates its ‘disposal- only ‘at an ‘authorized 11(e)(2)
disposal “sits;ard’ WSt at a low-level radloactive waste disposal -site .withoutsuch-- -

o aUthOrZatIsA, 7, s s e e

quirement Is abvious. Uranium processing wastes -are fiot

Th_g reason for this requirement Is }
low-level wastes, Regulations at 40 C.F.R. Part 1392, were designed-to deal-with

“imerely
. - thé fact that uranium processing wastes.also contain certain quantities of hazardous
L CONSitTents ™" THIS ST BVidént iR ‘that regulation's: -establishment - of maximurmn
IR ‘Concentration réguirements for hazardous elements such as lead and selenium (see 40
ST CFRI 192, Subpart A, Table 1, and Appendix1. See also NRC's parallel regulations at : ,
© - 10 CF.R. Part 40, Appendix A). Thus, 11 (e)2) disposal-site licensing contemplates the . _
5 .-performance assessment of. accompanying -quantities of non-radiological hazardous . o
-glements typically associated with uranium processing. . (See; e.g., NRC’s 10 C.FR. -

:-Part” 40, Appendix ‘A’ Introdlction, referring to protection against “nonradiological
.. hazards® as well as radiological hazards.) The same is not true for low-level radioactive
- . waste disposal licensing, even under DOE's self-ragulatory regime as reflected in DOE

-+ Order 435,1-1, which addresses only radiological hazards, o o oo

.. " DOE has no authority to refashion the legal atiributes of section 11(e)(2) waste
by:simply calling the Fernald material post-1978 11(e)(2) waste that is magically exempt -

- -_‘f"'ii""fr.om-all federal and-state hazardous waste regulations ‘and otherwise applicable -
Ut 11(e)@2) disposal licensing requirements: Indeed, it 1§ Nevada's understanding that -~ ey
) :.,‘YDQE.ha's 'no‘plan‘s_eyen’~tq“t”est.gv_.r‘7v_e_‘thve'r_me__F'_erna.!d_ wastes, after stabllization, mest the _ C
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{héréb'y-:a\'mids_.a'n’ggprqpﬁa_tels,denﬂﬁc-iﬂqUW asto the'long-term impacts of hazardois
‘constifients It wauld dispose: of at NTS—tha precise assessment required for every.
other 11(2)(2) and RGRA disposal facility In this country: - - - " |

~other 11(2)(2) H |
7 Ady. conceivabler daubt about DOE's lack of authority to dump the Fermnald
UL 1(e)(2) wastes dt NTS was put to rest by Cangress In the Energy and Water
| " Development Appropriations Act of 2004 (Public Law 108-137, December 1, 2003).
e ciwIchiiN: Section 312 specifically referred to. the Fernald silo wastes at. issue and
zmseroquiredthat-Sfiihe--Nuclear-Regulatory” Coirimissioh of an . Agresment State, as
" appropriate, shall regulats the material as ‘11e.(2) by-product material’ for the purpose
- ._-of disposition of the. material in an NRC-regulated or Agreement State-regulated
' faciity." (Emphasis added.) NTS, of course, is not such a facllity. : !

.- As lf that ware not enough, DOE's plan to send the Femnald sijlo wastes to NTS is
. also.ln -direct conflict with DOE's Record of Dsclsion (ROD) for the Depariment of
‘o "Energy’s Waste Management Program: Treatment and Disposal of Low-Lével Waste -
i gnd-Mixed Low-Level Wasts, Amendment of the.Recerd of Declsion for the Nsvada:

- iTest Site:(BOE*8450-01-P). " The ROD defines “Low-Level Waste” as “sll radioactive

" waste not classified as high-level waste, transuranic waste, spent nuclear fuel, or by-.
- product-tailings “contalning ‘urénfum .or thorium from processed: ore (ds defined-in. =~ . -
ection’ 11(e)2. of the Atomic. Energy- Act of 1954. (Emphasis ‘added.) While the .- . -
cord™of Decislgn. for the NEPA documentation completed . for the Fernald -site-* "
tified. NTS:. 0r -an: ;appropriately-penitted commerclal * disposal - facility” “fof
5. .disposition-of-wastes; wa “bsliéVe any ‘such designation could not summarily override
.- the -Waste Managament.ROD. as. it. applies to- NTS;. ‘Mareover, we submit that the .
.*i~Fernald décisldn was based on. DOE's intent to apply for and. obtain a RCRA permit for .
"dispdsal - of hazardous wasta _at NTS.. . We.do -not belleve- the Ferhald decision '
«-anlicipateéd disposdl'of thess disputed wastes as merely lgw-lavel waste, -

L Finally; DOE'S: own '

£'§:own-governing manual of regulations for radloactive waste
' disposal‘at NTS, Orde M<435.1-1, clearly prohibits the dispasal of over 14,000 cybic -
yardse—by any-measure hardly. a.‘small. quantity"—af 11(e)(2) waste at the NTS low- ..
*“level 'wasts "disposal- site, _ That .manual,. at -Section V=B(4); “provides that “fsimalf
QUEAHIES 5t 8.2 byproduct material and naturally occurring radioactive material may
- 'be managed as low-level waste provided they. can’ be managed to meet the
- requirernerits for low-level waste disposal in Section IV.P [performance requirements] of -
~this Manual”. (Emphasis added.) DOE's Implementation Gulde for M435.1-1 refers to -
“the legislative intent of the UMTRCA in further dafining “smail quantities” of 11(e)(2)
Mmaterlals that ‘are otherwise “managed by the Department according. to the -
. /Bquirerments of 40.CFR Part 792 and disposed at specially designed tallings disposal - -
‘Sles established under the UMTRCA." DOE G435.1-1 at 1V-12 {emphasis-added). - < -
T:W_og;.‘s,p;ecijz_c,;._s;gamples,%gfveni’rby"D'O'E of*small ‘quantifies” wers "a few vials" and 100
cubic meters” of non-eligible wastes, /d. at V-18. . . C Lo L
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7% "7 In short, there’ appears o be no- legal; regulatory, or scientific justification
" 'whatsoever -for DOE's plan to dispose of massive quantities of Fernald’s most
-~ hazardous and radioactive wastes at NTS. DOE's plan is reckless and unsafe, and it

S T prompt judicial redress. [ am confidant Nevada's federal caurt will 100k ho more

. favorably an DOE's egp'edient actions here than did.the court in Idaho tast summer.

Since ards,

O - ’BRiAN sanpovaL
T A Attorney General

i

© Honorable Mike Leavitt, Administrator ~~ ©__© ol

: .S, Environmental Protection Ageney <~
- ' Honrghbler;JthJDlazChau‘man e .
e Nuclear Regulatory Commission ’

hepn v

e T

e flagrantlycviolates the law. Please confirm by April.30,.2004,. that.this waste wilk not be
. _..coming ta Nevada, If DOE cannat so_certify by that time, Nevada intends {o seek:

- g
———————
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= Shipiisnts from Femald to Nevada Test Site
© o DearMrSandoval: o

oA

ourTently storéd i the Gilog af ils Feraald facility torthe Nevada Tost Site.

S P R I s g
e RS T

o The Department is evaluating the points raised in your letter, and at this time we are unable o -

“state how long that process will take. Accordingly, I haye bgén authorized to represent that the

. Depertment will not ship any of the material stored in the Fernald silos to the Nevada Test Site
-+ without'first providing to you 45-days advance notice. , T : L

- e
. ——————
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Department of Energy
Washingion, DC 20886

Cen e . Tuly 28,2004

Tt Honorsbls Brian Sandoval
- -Attormey Genersl” -

o = ~100-N,Carson Street™ ~ -+
-+ Carson City,‘NV8970‘l-471.7 N e
R ' ' Re: Sbjbmen_t of Fernald Sflo Wastes to tb;éNevnda Tezt Site ‘ .

SE | "I uppmciahdd the Op;SOrtunlty to speak with you-on Jﬁly 6 ai:'out_thc Dcpa'rnncnt’s.ple;ns_ |
regarding the materials currently stored in three silos at the Department's Fernald facility, AsI.
- indicated duting our conversation, whi_l_c we disagree with the legal objections raiged In your -

7T, Bita (NTS), we do share your findamental concern that any disposition must be protzotive of
- --human-health and safety and of the environment. Aocordingly, it soemed to uz — and still doeg — -
' worth exploring whether our legal differences can be compromised and got aside by davelopinga
Ten, T process thifough which the Nuclear Regulatory Cormission would be called upon to vouchsafs -
.. the appropriatetiess of disposition at NTS, albsit uot as a licensor,. . . . L

i< 0 1aspouss to this mgzestion you indicated:thit you-fiscded & beite undorstandingof . .

.DORB's legal.position before you could assess. the prospects.for any compromise along thege - - * - -
lines, You thersfore uaked:us to.provide our’legal analysis'of the basis for dispasing of the

"Feértiald 4ilo materialy at NTS, and specifically mentioned thres issues that your April 13 Jetter

- discussed: -whether disposition would be consistent with section 312 of Public Law 108-137;
.. whether-disposition wounld be consiatent with DOE Order 435.1; and whather dispesition would

- - be-consistont withvapplicable Uraniiuin Mill Tallings Radiation Control-Act requirements, I told

L o +1you'ws would get You olrr views on these issues within’;approxinxgtely- two weeks, Thig letter .

2ddrésdeg. each. of those issues in order.

o oL Seotion 312.0f Public Law. 108137 dircots that “[njotwithstariding any other

-

. Brovision of [aw, the material o the.conorets silos at the Fernald uranfum processing facility
.. currently mansged by the Department of Energy * ™ * shall be copsidered ‘byproduct material’
~ 28 defined by section 11e.(2) of the Atomic Energy Act.” This direction is clear on its face: the . -

o materlals currently stored in the Femald silos “shall be considered” 11e.(2) material
- -+ “notwithstanding any other provision of law.”” However DOB or anyone else might otherwise
- haveclagsified those materials, with the enactment of sction 312 they are now, by law, 1le.(2)
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" Section 312 then 8oes on to stafe that “_[p];x'c_l\;mcle&Re'gulfat‘dxy Cpmmission otan
. stHe purpose of disposition of the miateria] in an NRC-regulated nr Agreepent State-regulated

fheility.”. ‘Whather disposition at NTS of the materials-currently stored in the Fernald gilos
ould be'corisistent with section 312 depends on how this:second sentence is read, Bécause

PR
PP S, S

o " " NTS'ia not an NRC:regulated or Agreement State-regulated facility, disposing of the Femnald silo

s ‘I1¢.(2) byproduct material g the event that DOR seeks to dispase of those materlals at a
pgzﬂatestfaci!ity, then section 312 poses no bar to disposition atN’_I‘S. - ' :

D

e Boththistahtorytext andthclesishﬁ'v'e history :‘:f sectlon 3 12 indicate that this latter

" Ferriald'silo materials must be disposed of in e regulated Rcility, Indesd, -the text does not

-~ ivseotion 312 e dnstend 1o the NRC, which “shall egulate” the Fernald silo

- - Bigtal, “That'dircction, however; applies only “for the purpose of disposition of the material in

“an. NRC-regulated™ facility: -Section 312 thus provides no direction at all that is applicable

. * .where the Fornald silo materials are not disposed of in an NRC-regulated £xcility. Since y

" L4 - Department of Bnergy facilities are generally excepted from NEC regulation (ses Atomic Buergy.

s st XCt Of 1954, 5e6i1105,42 UKIC. 2014.3; see algo ARA §¢0.110,42U.5.C. 2140; Brergy -
“Recrganization Act of 1 975, sec.104, 42.U.5.C, 5814; Department 6f Rinérgy Organization Act,

4+ 866,301, 42.11.5,C, 7151), and since Congress speaks claarly when it wants DOB's actlons to bs

- sublject to NRC regulation (see, e.2,, 42'U.5.C. 5842 (titled * -eensing and Related Regulatory

silo materials to NRCorégulated facilities or torequite’ NRC licénsing of a DOR facility such as
*" NTS'by virtue of disposal of the Fernald matarial there cannot be inferred from the text of
Csection312, . oS T

S - -:Mpreoirar, the logislative history of seotion 312 confirms that it was meant to allow, but - g
" - Dot compe), disposition of the Fetnald silo materials st a regulated facility. Section 312 hadity . .

e . Bemesis in DOB's desire to have the option of disposing of the Femald silo materials ata - _
:commetcial dispesal facility, Since a commercial facility would b régulated by the NRC or an
\greemient State, that option was:unavailable. given the NRC's conclusion that ts (and '

“Agroement | States’) statutory authority to regulate byproduct muterial was limited to byproduct

PR -

- Of section 11e,(2) i 1978 or that'was Generated ata oensed sife theredftor. Iy

- Agresment Stats, as apprapriate, shall regulate the material as ‘11&.(2) ‘by-product material" for

" reading ig the'correct one. On its face, the text of sectlon 312 simply does not say.thatthe . - -

., Functions Respecting Selected {DOE] ‘Facilities")), an Initeént to restrict disposition of the Feratd -

 Rostorial that cither had been: genersted at sited that were licénséd as oF tho da of the enactment =

> 'NR'C'“DD‘;OQ"OG’ at 18 (Peo. 13 + 2000); ) fMﬁQﬁébfﬁc:m;m aly

smandate any-action-on the part of DOE with respect to thess materi als, ‘The direction pfovidsd
msterialyas.dle(2) - -

{0 g EEFARld ifos met the physical criteria for Byproduct materiol, they did not meet the™ =~
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. ... Leglslative attention was first focused on this problem in the-Senate version of the.
einsBnergy-and Water Development Appropratisas Act for Fiscal ‘Cear 2004, where, ag originally
~z-intoduced; what ultimately became soction 312 read: “The Nuclesr Regulatory Comimiission * *
- ; "% shall regulata the material as “11e.(2) by-product material® in the gvent that the Department of
Energy proposes to dispose of the material In'an NRC-regulated * * * facility.” S. 1424, 108th
Cong. § 311 (2003) (smphasis added). Seeslso S, Rep, No 103-103, et 147 (2003) (this
. provision “allows the Department to dispose of certalii waste at Ferpald * * * as ‘bypreduct
- tmaterlel™). On g parallel legislative track, on July 22, 2003, the Administration officlally - .
. franamitted 2 sitoilar proposal, which was referred to the Semate Egvironment and Public Warks
" ‘Committee (Tuly 28) and the Houso Bncigy and Commierce Cornmittee (July 25), and which -
- ~=gtated-*[f'the Departmierit of Bnergy disposes of the matérial in such a factlity, the Nuclear
< " Regulatory Corrmmission ® * ¥ shall regulata the Material * * * » The Administration explained - -
w7 "thatit was offering this proposal so that the materials stored-in the Fernald silos™'aan be digposed

<ot oo Dot Hastert, Speaker-of the Hause, dated July 22, 2003 (eraphasis added). Semator

e <Voinovich:flled language based o this proposal as an.amendment (S:A: 1443) to ths Senate S
‘Version of the Energy Policy Act af 2003, S. 14, 108th Cong, (2003), which stated:“the Secrétary =
, ... ey disposs of the material izi a fucility under the Juriédiction of the Commigsion or a State,"
it -+ 149-Cong: Ree; 810,696 (daily ed. July 31, 2003) (emphasis added). This amendment was never

oo eyt v Offerod-on the-Senate-floor; but in the Conference Réport 61'the: companion House bill, HR. 6,
.+ " ‘the House and Seniate confarises Included a provision stating that “{t]ha Department of Energy
i ys ey dispose of the mateddl th 4 Tacility regulated by the Nucleur Regulatory Commissian® and.
Ui L thaty*[{]f the Department of Bnérgy disposss of the material in such a facility, the Nuclear

- . Regulatory Commission ** * shall régulate the miaterial as-byproduct material” H.R: Conf -

“Rep. Na. 108375, § 634.(2003) (emphasis added).. As the. underscored language in thege -
# e Préotriors 1 s8Gtion 3 12 clearly states, Congress’s intention w3 to give DOR the option of _
" dispdsing of the Fernald silo materlals at an NRC-regulated facility, not'to limit DOB's dispogal

S options to NRC-regulatéd facilities.

. ... 'There is no indication i the lagislative record that Congress meant to convey any °

' . difféent intention when, in Conference Committee on the Bnergy and Water Development

4. Appropriations Act; It “modifie[d] [the] provision proposed by the Senate® by changing “in the

- event that the Departmerit of Buergy proposes to dispose” to tha more suceinot final foronlation,

LTt for the'purposeof disposition.”  HIRCoRE: Rep. No. 108-357, at 175 (2003), Had Congress

..+ intended this varistion in wording to convert what throughaut the legislative process hiad always .
" been iinderstodd to be.an option into a-mandate, it {5 reasonable to expeit that it would have. - ,
:;:p'réjisgdEomq;‘indisaﬁOn»thﬁtiit"Was making such & mndamentalchange. Thereisnosuch .- .. . owm .

Andication; however,-anywhere in the'legislative record. In fact, the only clear substantive ~*
miodifiestioh thiat e Conference Committee made to the orginal Senate proposal was o add the
- ore pracessing residual matesialg in the Niagra Falls: Storage Sits managed by the Ammy Corps of =

i -Engilieers-ag'materlal that also shall be considered 11e.(2) byproduct material, Thisadditlon -

e suggesty that the fedson why the Conference Committee chose to.abbreviate the language that -
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- thie Senate had employed wasto avoid an overly curnbersome formulation such as *
.+ thatthe Department of Energy or the Army Corps of Bnigineers, ag appropriate, proposes to

. dispoge.” In any svent, the Conference Commiittes Report reaffirmed that Congress’s intént
remainad what it had been all alang; to."

“*Byproduct material. ™ H.R, Conf, Rep. No. 108-357, at 175 (etaphasis added),

2 Th Téinald sl uafrial ars managed by DOB purmaant e sttiosly il the
Atomic Bergy Act, see, e.g., 42 U.S.C. 2121(8)(3), 2201(b), and the Department of Energy

ety ’f'.“e'mblish‘bi'fﬁlﬁ,frégﬁlaﬁbgi,' or order * * * standards and instructions.to govern * * * special
-'w-—«»-.n-ngnlear'mat;riﬂli‘@m? Hiterial, and bypraduot material,” 421J.S:C. 2201(b), and may *
_e i o safe storage, processing, transportation, and dispasal of hazardous waste (including
7 radioactive waste)'” resulting from the program activities Of DOE and its predecessor agencies.

- 42U.8.C.2121(s)3). Pursuant to these authoritics DORB has adopted Order 435.1, which
i repn-establishes:atandards and procedures for managing radioactive wastes at DOE-owned facilitiag, .

e Oidder 435.1 DOE nisy dispose of “smal] quantities” of 11e,(2) byproduct - o
v, matetlals in o low-level waste disposal facility (such as at NTS) “provided they can be minaged.
-7 to meet the' requirements for low-level waste disposal.” * We do not understarid thera to be auy
o7 doubt that the Fernald silo materlals “can be managed to meet the requirements for Low-level
.-+ wagte digposal™ at NTS. Tha proposal to dispose at NTS of the materialg currently gtored in the
. .-, .. Farnald silos was the product of a rigarous public process conducted undar the Comprohensive .
. .- Environmental Response, Compensation, and Liability Act (CERCLA), at the énd of which DOE
and the Unlted States Enyironmental Protection Agency jointly declded that the appropriate -
" dsposition Tbr these matarials is 1o dispose of them eithar 4t NTS or at a commercial disposal
. facility, ' In addition, DOR has prepared a Performance Asiesar, ent for the' disposal.of the. . .- -

Fecrald silo materials at NTS which deraonstiates that disposal.

1°‘;'..‘,";‘.f‘?1'HB&E&?EQE@X@@E} the Performancs Assessment oaloulated potential doses ang

W&ls»:qul_ld:rcsulﬁima*mdk‘;ujﬂug“l‘ey'el‘o’fﬁﬁ"dﬁtﬁﬁeﬁ' per square meter per seoond, a level ‘
‘ -""Wufb".’l."?.‘f’w'fﬁ‘?;‘,2.9'.1_"91;133.'-' fquare meter per second requitemant, o e -
O EGHAR 4 Beet e, Bowever, whether the Foraald sile materials exceed the:

o small quantities” of 11e.(2).materisl that can be disposed of 8y low-levil westo stider Onaer
LY. 1438 :

L'siice the volume'of the Rernald silo materials i about 14,000 cubic yards, It would be
“0dd to interpret this requirement of the.Order as precluding disposal of tha Fernald silo materjals
?@iﬁ'ﬁTS#iihce"%'tﬁé%GEKGE&Hééiéibﬁ to do just that had already been made, In fact, the
<Order.435.1.dispéle-any.ground for-speculationas o whither the Order sub silentto

" countermanded that CERCLA declsion: it specifically mentions (at IV-13) the Fernald materials .
.. @sanexample of 11e.(2) material that can be disposed of a3 Iow-level waste, As'the Guide

explains (at [V-12), the “small quantities” requivernent is intended to distinguish the 11e.(2)

" matorial that can be disposed of as low-leve! waste from the material found at byproduct waste

e talling¥ sifes subject to UMTRCA. UMTRCA sites typicelly contain two to seven million cuble -

.
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. 'Organization Act, s0e, e,g,, 42 U.8.C. 7133(2)(8). Under these-authorides-DOB*may.'imer glta,

‘provide

terialg at BIonLraEs th sal of the Fernald'silo miaterials at -~
uld~mest the disposal requirernonts set forth in Ordes 435.1, Mauual, Chapter IV, for

_ﬂ,ipoiéﬁﬂa'l‘tél;eiséé:'fdi“&ﬂ"fODO’fy'E’Eii‘fx‘J'é,‘rfiod;"jéx';d‘cbﬁblpﬂé@jtﬁéﬁ?@&ﬁéég[atN’I‘S. of the Fernald silo
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©”,*" " yards of byproduct material per pile. Seen in this light, it is plain that disposing of the ntuch
. .. soaller volume of Fernald materials as low-level waste is-not what the “small quantities” =
 Xéquiretnont of Order 435. b was intended fo prevent. oo - - LT

Camn 2eon gt s« T

s rioee o3 UMTRCA Was snacted to deal with uranium mining and processing wastes produced -
~ outside of the DOE complex.. It established-a“Remedial Action Program” for wraniura
- processing sites (Title I); and a framiework for “Uranivin Mill Tailings Licensing and .
Aoee- - Reguletion” (Title II), -Section 206 of UMTRCA added = new usction to the Atomic Energy Act,
i e oD U.8C12022; which required BPA to promulgate “standards of general application * » * for
« oo thie Protection of the public health, safety, and the envircament from radiological and- -~
RS ..+ nepradiological hazards essociated with residual radioactive mitterials.” ‘Sections 202, 203 204 °
T and 205 of UMTRCA added or amended various sections of the Atomio Energy Act to give the |
e RC regulatory judsdiction over “Certain Byproduct Material.™ 42 U.S:C. 2113 (title), 2114

G

S ] Pursuant to the authority delegated to it in UMTRCA, the NRC has promuigated 10
7 CRR, Part 40, which sets forth “prooedures and criteria for the issuance of licenses” and
i - “provide[s] for the disposal of byproduct material.” 10 CF.R. 40.1(2). By the express terms of
"« patt 40, however, ths requirements of that part are inappliceble to DOE “axcept * * * to the ‘
. “extent that its facilities and activities are subject to the licensing and relatsd regulatory authority

- of the Commission: purguant to section 202 of the Bnergy Redrganization Act of 1974 [42U8.C.
5842] and the Urgnium Mill Tailings Radiation Control Act of 1978 [42 U.S.C. 2111-2114).% 10 .
- CFR 404, Neéither of these exceptions is applicable to the materials stored in the Fernald slos
-+, and their disposition: Section 202 of the ERA, defines certain speoific contexts jn which DOE ;
.7 follies aro subject to NRC Uoensing, mone of which it implicated b And therelovant . . .

: SUMTRCA.provisions:apply to DOE only whare if takes over ownership aud oustody. of « s« - recter s T
byprodust-material or a-disposal site f¥oii 81 NRC Ycensee, which-also ig not the caso hiere] =~ '
Accordingly, dispsgiton st NTS of the materials-stored in the Femald silos is not subjeot to NRC
egulation under. 10: CuRRe Part 403 <oimsrrn oivey ooz i 80 BRI AR

—=re=Pursuant to the authivsity delagated to ﬁ'!ﬂﬁNf:I‘RGA,eEthas ‘promvilgated 40 CPR.
Part’192, which establishes health and environmental proteation standards-for uraniumand
o thongm mill tailings, ‘Subperts:A; Brand C of Part 192 are eixpresily applicabls only to sites
© -~ designated under sections 102 or 108 of UMTRCA, 42 U.8.C. 7912, 7918, end thus aro. .

.:;ivapplicablechers.. Subparts D.and E of Part'192 by their expiréés terms only apply tathe . .

Janagement of: byproduct materisl under-section 84 of the Atamic Energy Act, 42 U.S.C. 21 14,
" which “gimply authorizes the NRC to implement and enforce the standards to be pronulgated by
... EPA at those gites it licenges as well a3 at the sites to be rerediated by DOB under Title Ifof
.. -UMTRCA]" NRC DD-00-06at 13." This too is inapplicable to disposition at NTS of the
o - materdale ,'stored'in the Pernald silos. v I s T
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oA e Ve The foregoing Tegal analysis of the fasues raised {n your April 13 letter to Assistant
... Secretary Roberson summarizes the legal basis for proceeding with the plannad disposition at
NTS of the matefisls that are currently being atored in the silos at Fernald, Itis provided partly
e iope that It Will persuds You that il correct. but also i the Hope that it is at least
... - sufficientto persuade you that there are grounds for seeing whither we can set ourlegal |
LT differences aside.and instand work together to develop a process that will provide assurances that
oo+ oo disposal at NTS of the Fernald silo materials will be, as DOE believes, consistent with the
~. - protection of human health and safety and the environment. For example, although we believe
that the requircments of 40 C.F.R. Part 192 are inapplicable as regulations, we also belisve that
disposing of the Fernald materials at NTS would in fact conforn with those. requirements, and:
weare willing'to Woik to davise a process that would let the NRC review this question, -

L e 0

ol R . Pleass lot me know at your earliegt ¢On}/9§ie.nco.whuther‘you arc.interested in pursumg
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m_even-more-cartain-that ‘thésa ‘aé’hger;ous wastes cannot lagally be disposed of at
NTS, and in any.event, ft-wauld:be:inappropriate for.me to-enter into an agreement with

S

spectlothese-wastes; the solUfon s -hot o disregard the law to facilitate an expadient

S < placernant of these materials for storage or disposal at an NRC or Agreement State

e "'neerisedifacnity.' ) o —_— ) o -
e ‘Wa'dlsagree with you on your interpretation of Section 312 of Public Law 108-
-, 137, Having defined the Fernald sila wastes as 11e.2 wastes, that law goes on ta stats
Lo that *ftihe Nucdlear Regulatory Commission-or an Agreement State, as.appropriate, shall
- <o regulates the material ' :

]

- .ﬁgfgmqtéﬁa;léih?fanhNR‘@‘?régblafé&"'ér'A'gre'emarir Staté-r'egulatéd facility.” |If this sentence

. . -Mmeans. what ‘you -advocaté——that jt simply ‘directs NRC (or.an.:Agreement- State) ‘tg* *
to disposea:-of those materials. in 3

regulate -iilﬁé"'materials,-_-in_» the -event DOE. elacts

out-being regulated:by:NRC-or-an

C-oran Agreeinent State,
X SINTAIILEY DL LT e S L " e L P Tadvoade s

faar Sl
Y e F S e R . ! = -

“ Haling defined the wastes 38" {1e.2, Congress needed to do nothing mare to
2lfive at your.interpretation, But Congress wisely did otherwise. e

“mi, e
g e e
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...+ - Thank you for your let&F &f "J.';}Iy:ié,izbf;#.:é“ip!éiniﬁg,D;O_g;é’,_gq;s_ition,c.oncé(ni,rig: .
: disposition of the Farnald siic wastes at ;h,aﬂ.lN_svadaif’r.e“s‘t"sué4(NTS-), After studying it, T -

youshatwoild-viciate' applicasie laws, . Whils | appraciate-the-dilemriia DOE is inwith

disposal option.  Instead, DOE should . take the appropriate steps now to secure’

'gg‘yu,e.2,;-,b_YR(oduot;:mata’ria'l"fb‘r-‘tpa"r'd'o”se' of disposition of the

o then-the:sentence itself is wholly unnecessary and redundant shc.
e MO W, ;,matenials~(includih‘g’“QQ‘E” astes) can ever be gispdsed.of.in. a- “regulateq” -
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T Rugust 23, 2008 |

e ememe-Moreover, the “legislative. history ‘provisions
T tkat, in enacting the actual language of the statute, Congress deliberately removed the
T e dlgetive element of previous drafts. - [ndeed, we know that Envirocare and its lobbyists
L were -pushing the drafters for this precise. result bacause they wanted to emerge from
" ihe appropriations process as the exclusive disposal option for the Fernald silo wastes,
- Of colrse, the wastes later proved o be too hazardous for Enviracare's state regulators
» 'to allow disposal there, but that does not negate the intent of the statute.. :

;,i,-t.'.liéit‘._in‘ieﬁaévcnnable‘ to-bellave that, havin

e g reclassifiad’ these wastes in g non- -
v onservative direction relative to safety in the first sentence of the legislation, Congress -
", . would: then,..in.the .second-"sentence; glve DOE th

ence; E the option. to -simply -dispose of ‘the”
-wastes. in -an. unlicensed;” unlinad facility that does n

© 7ie. protections.raquired by NRC or Agreement States.for 11 e

ot-‘even remotely meat the
2«disposal.” T

T " ’, te. . __“ L e P I LR - ‘ T
= Precisely: ecause-Congress knew it was cutting corners. to - facilitate cleanup by
fining the Fernald- silo ‘wastes, it.is. far tore

he“precautions of afi NRC or Agreement State i

cense be applied,

e oo e ety frshort; éVend: §iving DOE the fUll benefit of Ctjﬁe vron, w

P : & think your réading of the
= statdtd is Irrational, contrary to the normal.precepts of statutory construction, contrary to
cit'in all regulatory regimes

<o theriEgiSidtiva Ristory, contrary fo sound safety policies impii
Sy -.ifontv‘)’ci‘l'ér-Zf'Wa"s;‘té’ﬁ;"and"ir'np"ermis'sible under the law.

" Similaig,”your argument with respect.to.
flerfallzthat e EEgins. with the mandate 1hat 1
~disposed-of in a’low-level disposal site, Sy
. level sites have nane of the protections cust
. as radioactive constituents, untess, unlike NTS'S Pit §, they are also permitted for RCRA
o - wastes.gnd/or 11e.2 wastas. - - ‘ :

DOE's:Order 4351 is. uhpersuasive,
1e.2 wastes are preciuded from being
ch a mandate Is necessary because low-

o Moreover, it is difficult to believe that any Judge would consider 3,750 truckloads
of wastas, wastes. more'.dangerous than all other 11e.2 wastes;.as. a."smal| quantity”
... /Suslitying for a.wholesale exemption.from. your own dispgsal fule.. Indeed, that quantity
© .. substantlally-exceeds the.annual quantity of all hazardous wastes disposed inNevada
~ atevery permitted RCRA facility/ccmlg'i@.e_d. L - e e e e

R T

- g P T '

»

R - e e

,,,,,

quired-to: Tollow.:the" APA's. rlilemaking -requirements. - Yoy
(OUI QW TUles by the mere stroke:of a pan‘in 2’ CERCLA order.
_ ¢ erinally,” your discussion of UMTRCA appears to iflustiate exactly why your
p .;a;..wECQPOSE'“‘DVdVBPOSSv of tr,’%,s‘%_‘:”’%’q 5![0 was_tasital_v NTS. is.“”kﬁyo'ur Otﬁet‘ Sé’}f-sekw’ng -
i oxiftemretations; it of '55UNds . As. you nate, Part-40.and Part. 182, regulating 1172
- allingsi-indeed do not apply to DOE's dispesalfaclfties: “That is undoubtedly why the
.o ~drafters' of  Ofg : SRS

- ~draft O .e~r*-':4_:35.‘{_‘;p,r,g;_cl,u.ded:.disposali«-of-1'~1e.2“'matéfla'l's" in DOE's” low-level
. * Misposalwitas, ™ o . A R D Co

18- radically redsfine."small quantity”

.
Song [T
e . PR PR IS S
M,
o B I

T T N
IO SR NRIVC .

-plausible that it wished 1o ensure that

omarily associated with hazardous as well

to'actially mesn. farge -

|
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‘Mg, Lea leerman Otls,
August 23 2004, o
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.....

=¥ o-not-apply to-NT 3 tHat Nevada ob;ects ta your proposal .
f}beue es your mterpretatzon of “the law to. ‘be ‘incofrect- - Pul’ simply, “your -
--mterpretat;on strains to” avoid the apphcat;on of any of the estzblished disposal
"‘As‘tandards by "which Nevadas cmzms .ang envmonment -aan: be -protected _fr_o'm ‘this
,,,,kwwmdangercu: waste* R e . e

_"sub)ectmtowth of .needed. for. waste this -dangerous. [t is ~Drec:seiy7 .

v 1n. con:lus:on on behalf ofthe cmzens of Nevada l wm continua to oppose any
*effort by'DOE 0 disposa of thase unauthonzed and-fhighly dangeraus wastes at NTS, a
site. thatis::wholly’ znappropnate -and.-unlicensed o accept the Fernald wastes..

- _suggastion. otherwise; !-will-not- enterihto’ an agreernem with:
DOE‘tha compromlses the iaw . :

S Spemﬁcally | do not understand how DOE cOu!d ask N RC to vouch for the safaty
L of dxsposal of wastes at NTS when NRC has ro jufisdiction to do §0.. Your suggestion
. " ‘contradicts former acts of DOE. For- example, DOE expressly rejected this sort of

. .-.voluntary- overs:ght role by NRC In Waste Control Specmhsts v. DOE 1 41 F. 3d 564 (Sth :

Myoﬁu; a}'e vconﬂdent that NTS gan meei the raqulremants of Par‘t 192 then
ps you ‘shauld simply app!y for an-11e.2' dlsposal licange for the site. Navada

pe

and,

Al e s e Pl R A N F e

oth r_d|sposa| _opt:ons is understand that Waste- Centrot
; ppli orfan"1fl";2 disposal license: for its site" in West Texss. -

Sits has. rad access -and WES: is both legaily able-ang- ‘willing to' stora” the wastgs

sre-panding’ issuance of its "1 7e; 2 license.. Unlike DOE's NTS propasal, this option

-would-be-legal; cost affective, and provida a. permanent sotuﬂon thatapm!ects the health'

, ap,tqgafetymorptheacmzeas of Navada and«( -

DT

" BRIAN SANDOVAL -
AﬂorneyGeneral '

By Unlted -States Maif and.- Facsmde (202- 586-1499)

S aad TR N

P L R et L
RS < -

aed

o et LM e e e i S0
ey ¢ s bl 3 o s =

g f-:uc,‘?_’mﬁtenals:wera drsposed of in DOE S low-(evel s:tes they would Tiot b"if.?_” L

TOTAL P. @S .

[

.. would not, .and could not, ob;ect to dlspc_:sal of this’ matenal in- -an, appropnately ncensed
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2 DOE has not addressed the i 1ssue ‘of what happens after two years off-sxte temporary storage So my
L 3 * comment is that the. Fernald facility must never become a permanent drsposal or storage site for. Sllos 1,2,
4 and3 matenals

R .«5r~-mThe surroundmg Eernald commuruty after many meetings with DOE Fernald decides to support rhe
6% balance approachtowards the model towards the cleanup of the Fernald Site. And I hope DOE

AT adquarters ‘and Fluor Fernald will continue to support that balance of. approach model because by
workmg together, DOE, Fluor Fernald, and commumty members wrll have accomplished a safe

aE envrronment for future génerations.”

T lhe rote ot permanent protectrve offsrte dlsposal of the Srlo materrals as a key component of: the

e wrma R e e An,-,..» g T e

tmwv »::\s &hu’“

By Livspe

" be;‘é’f Yunder CERCET Secz?”ons 130" and 106(a) ’between the i} 3. EP and the DOE.
| " 19 _‘ In November 2004 Fluor Fernald issued Requests for Proposal RF¥P’s) for temporary offsite storage
.20 . -and/or- perrnanent disposal of'Silo'1, 2, and 3'materials in accordance with this ESD. To ensure the ability -

R MRS R T IR A P

to satlsfy the’ two-year limit on offsite storage these RFPs required that proposals for tcmporary offsite

storage mclud_e eyrdence that the facility has the abrhty to obtam approval of the necessary hcense for

4 gt g o tiaehs

dlsposal hcense amendment within 18 months of coutract award The RFPS also spec1fy that the DOE

wrlllretam ownershxp of th' .Stlovmaterral durmg any offsrte storage penod and w:ll be reSponsrble for-

paiees, el

fig the 1 Tat nal {0 another fac111ty for drsposaI 1f necessary to ensure dlsposal wrthm the two-year NI, - e

S Y e L P L

-.... Comment 2: Vieki Dastillung: .~

£ b i asme er g ot A et

) )
O L S STy

28 Whrle the ESD answers some “of our problems of what to do wrth the waste s0 that we can’go forward
9. "th our cLean-up, it opens up a’lot of questrons and- fears for res1dents It makes-us worry that once. the -,
waste-leaves; it could come back to us again or that it could become a case of national musical chairs

o3l swheredhe-wastejust-keeps.traveling around. and/or..we pay.for.it mdeﬁmtely with no.real- pressure to make
fea 32 Mﬂp;rmanent solutron R S e

e
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hef‘pubhc can 't trust DOE’s’ word as far ‘as-its prevrous agreements future agreements could be n

ol g

ha‘ addmg'thr option does not result ina fundamental change to the scope performance or

b P W"MW%WW&JL R T T e o
' " drsposal 3) malntam all current crtterta for treatment packagrng, transportatron and dtsposal and 4)

‘ preclude retumn of the material to the FCP. The ESD mamtams the comrmtment ‘enforceable by the U.S. .
iz EPA under CERCLA and the 1991 Consent Agreement as Amended under CERCLA Secttons 120.and

":’; 1 ] 06(a) that DOE complete ﬁnal protective dxsposal of the Srlo 1,2 and 3 materials no more than two

=

i3 BEEITEXPET

: Y eXAninG an Eenhance~treatment«of the matenal»was lengthy and from- the amount
ddta alone indicated DOE 'S-commitment to meet: TCLP. goals for the. treated material... After having. -

ezt

bee nvolved in thrs effort well more than a'decade, T am’ very famrlxar w1th the data both before and

yi

followmg treatment As a result I have prevrously rarsed the 1ssue on several occasxons of the drfference

drfferen ce b

praritlyy

‘ , tllese condmons occurred in prev10us testlng The pomt here is that of all the very good data

<:which was: devcloped to-support-meeting the regulatory requirements for K-65 material (irregardless of

s ’-c 1(2)-status)-the-most.recent- data- is-weakest in:terms-of-credibility. -And credibility of data may be the
585 decrdmg issue for. where the material ultlmately resides followmg mtcnm storage.

30 I also reahze that the issue of ﬁnal dlsposmon 1s not purely technical and that political forces wrll drive
T 3_( ' many decisions. But the fact remains that at the core of all of these decisions is the ability to believe in
"32 . thé data. This is essential for the disposition of K- 65 material and for other wastes which ulnmately must
33 ,be stored somewhere ' : . :

solutron 1s actually much easier than, 1t was.even two or three years ago.- Tlns 1s-the. result of a great
\of K-65 material beirig removed from the silo. A few samples of this material of unquestionable-

rigin: could be tested. using:the:most.recent. formulation.- TCLP data:from these tests would have a great:
Jeal of: credibility i ‘esta
;offsrte drsposrtlw e

o sanes i,

ST DRIV 5 F07E, 4 o T AN AGT Y ok b G AT (She he e el e mt

. . N N
e TRCETTRTONE IS ey S R g g i Ak e e e

PR YHLNT SRR T SRR s T L v a DL M s e Somees aezanty st e

“The waste needs to-fi nd a permanent home ot at Femald but if it goes into a situation temporanly where_

) costﬁof th‘é‘OU4 'rérffedy, the rev1sed remedy wrll 1y mamtam the’ current final remedy of protectrve offsite ‘

need:for offsrte mtenm storage of Operable Umt 4 materral 1s unfortunate srnce a great deal of effort -

bll_shmg the beneﬁts of the treatment process and: acceptablltty for permanent o

f580?
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the effectlveness of the chemical. stablhzatlon process in reducmg the leachabxhty of lead in Silos 1 and 2

matenal Flrst is must be recogmzed that the November 2003 Fmal Explanatzon of Szgmf cant
Dtj]érences for Operable Umt 4 Silos 1 and 2 Remedzal Actzons removed the Toxmty Charactcnstlc

requmng only that the leos 1 and” 2 rnatenal bc treated by chemxcal stab1hzat10n to attain the waste

Acceptance Cntena (WAC) of the selected dlsposal fac1l1ty U

emma .~-x Z~-

mkeneitgmesdfhe-November 2003 ESB states that“'although samplmg and 'nal “o“fﬁe“é't’ TCLP“““ I * D
gt ,;,:a}aﬂ pRa g ekt IRy ST R K - A . B .

Avallableldataadennﬁes a: dxrect relatlonshlp between

e an s e e

of th‘ stabxhzatlon mlat and the leachablxhty of lead in the treated product While the-studles ,

meavanat:onan-thevdata-1t-*does*support the‘po‘smon‘ that‘hrr‘ntm’g our proaﬁetl'to thi‘s ‘spe'c::'liﬁc pH :
I providera: meanmgful reduction in.the leachablhty of lead. Our intent is to rely on this
6ﬁ"s‘h1p”,as ba31 “‘for itbe de51gn ‘and’a fulﬁllmeﬁ't'éf thet commmnent {o provide the maximum

: easonably obtamable reductlon in Ieachablhty Durmg the initial process runs with K-65 material,

' ‘, 18 samples will be obtained to verlfy the mix. We will examme the pH of these initial mix desngns to verlfy

- 19 Ri that wc are: w1thm the target pH range denved from the studies. Adjustments to the mix wnll be made if

Bty 3T A 6 g Y ey USRI w ¥ TR NS, P e ViR ""”".f’ B e Al
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_ﬂmw::_{ﬂwfth'zzgggg TAYLOR LA wouldfilke to go
L "iahead and,fulfz l the purpose of the.public
' #ngééﬁ&wgggkp;;tﬁcu&arﬂpﬁiﬁf " Right now: we-re
yj*w‘QOIﬁé to start transcrlblng everythlng Dpes
“ét; somebody-have commentszthat they would like to
. .  fijo.u§Ieae§
“stafe ybhf name"  Wefﬂgbé'AQ\égéé .
?Pf?ﬂ%tﬁﬁg?oeria
o 50" o8 Before the
| z';.w_ﬁa:;: we™ t_é*ﬁ.‘;afé‘ki‘hg“ for is
fﬁrsugviﬁzg}lm stgf;;; g; thla
4”*19’ :waste, as a remznder to narrow things down and
’ make 1t as’ con01se as we ééﬁ:jcapsﬁlxze xt
“ég;iéms YOCUM RS 11 go firstﬁifS&ha E
o fg‘ |
“Op;égéérlwg - DOE- hés R R .
_éé;ééBEd this issue of thE'EaS§égsbéft;;k;Qb A

[earyrrere ———

fSpangler”Reportlng SerV1ces ‘‘‘‘‘ <Ingr= -
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“JB that.xhe Fernald-faCLllty

I »
.

‘permanent dlspoeal or” storag

S

and"B materlal

AR v e

)“'}*W"‘“"“‘Jx‘—"ﬁ‘»‘?“*"‘-“"‘-ﬁ AT T

mpport the balance approach

1-7‘-’ MS. YOCUM: Ye
' ",;{!'f? R. STEGNER:

;muéhf' Doea anyone else want

years ‘off- Blte temporary storage.w

o e ns WA y,.. A e AvAder. 41 3 Tas came

st T

The surroundlng Fernald communlty

- afcer many"meetinge w;;h DOE;

.owards the clean up -of the Fernald 91te

FSHTMERt “E8F "Future” ge

. L
B R T o PR L VR ORI N

So my comment."
must.. never. become a
e slte for S1los 1,2,

B L TR TP W

Fernald decided to
towarde the model

And I

R R e

- - e Ry A

;DOE,*Flmor Fernaldpwwﬂfwﬂ

vl i

neratlons.” Thanki

- ahort one
b S R A

=G,

T  E S T SR

Vlckl Dastlllung,

Whlle the ESD answere aome of our problems of

éh,'i'il leavé'that
Okay, thank youuvery
to comment on the

i guese I 11 make

e

DASTILLUN"
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what to do w1th the waste so that we can go

'forward w1th our clean- up,_it,opens up a lot of

”;E ars for resldéhts ‘iﬁ;makeé,pe 

it could come -

Aaffyﬁthétﬂgngghthe_Waste leaveSJ

5802
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et g e

ps

1onalnmuslca1 chalrs where the waste just kee

PR L R E b ety T

ity

‘w1th no real Pressure €O make ‘a permanent

B N B R T

Thehwaste needs £o.. flnd a: permanent

hemej'ﬁotxat Fernald‘ but 1f it goes into a
 31tuat1on temporarlly where the publlc can' t trust

s ..

'DOE,s word as far a8 its. prev;ous agreementa

ﬂéTEGNER Thank YOu,leckle“”;;“;“M e
w--Any ether commenta:ferjthe ree;;g»*~~~“-“i

nderstand. ' I want
22 to. thank you- é11' f‘ar Comlng, ,an-d‘ you .have‘ u"ntilu
A;,E?Sh ‘the 27Chj£or comments, and we will then brovide”a

'2faiVéﬁeee Summaryzb Agaln, thank you all veryl i

*wwvyﬂﬁf’*"épangler Reportlng Serv1cé§;~iﬁér'w‘ ) ,
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‘Sent. Wednesday,-
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. The “need for- offsite mterlm storage of Operable Unlt 4’ material- ls unfortunate smce a great deal
Tof. effort ‘has: been ‘expended to estabiish that fo[lowlng treatment K-65.materlal will meet an
acceptable leach rate for lead. The effort to examine and enhance treatment of the material was ~
‘lengthy-and:-from-.the amount of data alone Indicated DOE!S commitment to meet TCLP goals.for

rekDE: tr{ecated maulal After having been mvoIved in thns effort well more than a decade I am very
'i‘ famlhar wrth "the data both ‘béfore and foHowmg tréatment. . As'a result I have previously raised
»the Issue on several occasmns of the difference between TCLP data from the most recent
treatabll(ty testing as opposed to previous testing. The difference being primarily that the treated
“-material appears to have come from the 1989 samphng -event, resulting in much lower
_pretreatment TCLP data and extremely low TCLP data-following treatment.  Neither of these

“Conditions ‘occufred in previous testing. The point here is that of all the very good data which was
;developed to, support meetlng the regulatory requlrements for K 65 matenal (urregardless of 11e

Iy -mugl
oug e a great deal of K-65.material bemg removed ‘from the sllo. . A few. samples of thlS matenal of
www_w r_)vqgg_stlonable origin could be tested.using the most recent formulation. TCLP data from these .

w ould great deal of credlbyi"lity - stabhshlng the beneﬂts of- the treatment process -
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Oxendlne, Janis -

-~ From ST ~ Johnson, Kim . .

Sent: . . Thursday, January 06, 2005 3:34 PM

To:. - - - . . .. _Akema, Ken; Beckman, Stephen; Carr, Dennis; Sizemore, Dennis; Oxendine, Janis; Rayer,
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