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IN THE MATTER OF ROCKY FLAmS 

SETTLEMENT AGREEMENT AND 
STATE COMPLIANCE ORDER ON CONSENT NO 94-07-07-01 
EPA DOCKET # CEXCLA-VIII-31-03 & RCRA-VIII-91-07 

On March 10 1994 DOE EPA, and CDH agreed to enter i n t o  
formal negotiations on mnvironmental restoration activities to be 
e s t a b l h h e d  in t h o  Rocky F l a t s  Cleanup Agreement (RFCA) which is 
intended to replace t h e  exiatinc Interagency Agreement (IAG) The 
p a r t i e s  further agreed to use best efforts to have a tentative 
agreement on the RPCA and Subnit its t m x t  for public comment by 
September 1 5 ,  1994 Subsequent to the public comment period t h e  
partieo w i l l  determine whether revisJon6 to the tentative agreement 
are neoessary before adopting Zinal change8 

Thio Settlement Agreement and State  Compliance Order on 
Consent ( Settlement Agreement and State Ordern1) i8 entered into by 
EPA pursuant to the Comprehensive mvironmental Response 
Compensation and Liability Act (CERCXA) , and the Resource 
Conservation and Recovery Act (RCIZA) , and by CDH pursuant to the 
Colorado Hazardous WaHte Act (CMQA) The State Order has been 
issued by CDH pursuant to S 25-15-308, C R S (1989) The 
Settlement Agreement and State Ordrtr shall be an effective and 
enforceable agreement and order for the  milsetones identified in 
Attachments A and B Attachment A desaribes those milestones 
mi66ed by DOE between March 1993 and June 1994, and Attachment B 
describes those milestonas likely to be mi8sed by DOE between July 
1994 and January 31, 1995 The parties agree that through January 
3 1  1995, compliance with th is  Settlement Agreement and State OrUer 
shall satisfy DOE'S o b l i g a t i o n s  and any liability for otipulated 
penalties under the IAG f o r  t h e  milestones identified in 
Attachments A and B Thus, for the totality of assessed penalties 
f o r  the d l e s t o n e s  described in Attachments A and B, and in t h e  
mirit of good f a i t h  and cooperation, a settlement amount of 
$2,800,000 has been agreed to by DOE which will be apportioned 
between CERCLA stipulated penalties, CHWA administrative penalties 
and supplemental environmental project6 (SEPe) The penalty was 
mitigated from $3,700,000 due to DOE'S commitment t o  use I t s  best 
efforts to reach a ned agreement by January 31, 1995, m d  DOE s 
willingness to resolve 8tipUht8d penalties in advance of 
violation6 actually occurring The parties will now focus their 
efforts on negotiatfng the RFCA in order to address activities at 
the f a c r l i t y  Therefore, EPA, CDH, and DOE agree, and it i s  hereby 
ordered, as follows 
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a) DOE shall  spmcif~cslly request appropriation and 
authorization froa Congrmrrr i n  DOErs PY96 budget 
submittal, consistent vith paragraph 132 o f  the  IAG, for 
payment of $350 000 t o  t h e  "Hazardous Substancaa Response 
Trust Fund ' Within 30 days of receipt of t h e  necessary 
appropriation DOE shall make payment of $350,000 by U S 
"'reusury check payable to M e  'Hazardous Substances 
Rorponse T r u s t  Fund" and this money w i l l  be paid from 
funds authorleed and appropriated for that 
specific purpose, i n  accordance w i t h  paragraph 132 of the 
IAG Payment s h a l l  ba remitted by DOE to the location 
proviaad in Attachment C 

b) I n  settlemsnt of violations o f  the requirements of the 
Conuent Order (91-01-22-01) and the  Colorado Hazardoue 
Waste Permit (91-09-30-Ol), as desoribed in Attachments 
A and B DOE shall pay $350,000 to CDH by U 6 Treasury 
check DOE will pay $175,000 vithin 90 daye o f  signing 
t h i s  agreement, and will pay an additional $175,000 on or 
before Deccrmber 30,  1994 

In satisfaction of  DOE'S remaining obligations to CDH and 
EPA, the parties mutually agree t h a t  SXPs w i l l  be funded 
as followst 

c )  

1 DOE will expend an additional $1 ,630 ,000  t o  
fund 8BP8 which relate to and are at or in the 
vicinity of, Rocky Flat6 The SEPs will consist of 
anvironmental projects not already specifically 
required by the IAG or any other legal 
r e q u i r e m e n t s  The parties w i l l  attempt to mutually 
i d e n t i f y  these projeats, and their respective 
scopes and schedules, by November 1, 1994 
Subeequent t o  the identiffcatLon of SEPs, DOE w i l l  
fund such projects a8 mutually agreed among the 
parties,  

ii IF, by November 1,  1 9 9 4 ,  ths parties oannot 
reach mutual agreement on these additional 
projecte, and their reepeotive scopes and 
schedules, then prior to November 15, 1994,  CDH 
will xdentify projects, end their respective 
scopes, far its portion o f  the SEP funds 
( $ 5 8 0 , 0 0 0 ) ,  
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lil If by November 1 1 9 9 4 ,  the parties cannot 
roach mutual agreement on these additional 
projectn and their respective scopae and 
ochodulec, then prior to November 15, 1994, EPA 
will identify pro~scte, and their reapective 
scopes for i t 8  pbrtion of  the 6EP funds 
($1 050,000)  ; 

iv Prior to January 15, 1995 DOE w i l l  submit 
eohedules and cost s e t h a t e e  far each project 
identified by EPA and CDH If EPA and CDH are 
eatisfied with the schedules and cost  estimates, 
DOE will implemcbnt the SEPs accordingly If EPA 
and CDH are not s a t i s f h d  with the  submitted 
schedules and/or cost estimates EPA and CDH w i l l  
so notify DOE and the dispute resolution 
procedures in paragraah c(v) will be i n i t i a t e d ,  

v Tho dispute rseolution proaedures f o r  disputes 
arising under paragraph a(iv) shall follow the 
procedures found in Parts 12 and 1 6  of the IAG for  
EPA and State- lead sites fo r  elisputerr relating to 
EPA and State-directed SEPe, rsepectivcly Dispute 
resolution procedures shall comence at the Senior 
Executive Committee (SEC) level within 14  days of 
EPA'r or CDHrs notification undrr paragraph c) iv 
and sball be limited t o  SEP SChedUl8S and cost 
estimatss, 

v i  Unless a l l  of  the parties agree otherwise, 
SEPE must be funded and initiated p r i o r  t o  FY 9 6 ,  
and , 
v i i  On or before January 3 1 ,  1 9 9 5 ,  DOE will 
provide funding i n  the amount of $470,000 t o  CDH to 
be used f o r  environmental purposes which mutually 
benefit CDH and DOE 

d) DOE'S failure to timely submit the panalty payments ae 
deacribed in Paragraph a) or to implement and/or fund 
SEPE as identified pursuant t o  Paragraphs c ) i  , c) iv  , 
and a)vi , constitutes a violation of the IAG In the 
event o f  anv such violation of t h e  IAG, DOE agrees t o  pay 
$10,000 t o  the Hazardous Substances Response hrust Fund, 
consietent w i t h  Part  IS of  t h e  XAG, for each week (or 
part thereof) that DOE fail8 to t h e l y  mako penalty 
payments under Paragraph a ) ,  or t o  implement and/or fund 
GEPs hs described under Paragraph c )  DOE'S failure to 
tunely submit penalty payments as described in Paragraph 
b), or to implement and/or funr! S t P e  as i d e n t i f i e d  
pursuant to Paragraphs c ) i  , c ) i v  , c)vi and c )v i i  , 
constitutes a violation of this CDH Order In the event 
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of any such violation of the Order, DOE agreee t o  pay 
$10 000 to CDH f o r  eaoh WO& (or part thereof) that DOE 
f a i l s  to timely mako penalty payments under Paragraph b) 
or t o  flaplement and/or fund SEPs as described under 
Paragraph o EPA and CDH reserve their rights to take 
j u d i c i a l  or administratfve action to seek performance of 
the tennis of this agreement 

DOE expressly waives any right to contest its liability 
for the original $2 800 000  stipulated penalty total 
(both ca6h and SEPs) which roeolves DOE'S liability, 
through January 3 1 ,  1995,  f o r  s t i p u l a t e d  penalties 
accrued f o r  the milestone violatrons listed fn 
Attachmentm A and B 

EPA and CDH ohall not iesue t o  DOE any Notice of 
Violation (NOV) for any violation of a milestone 
identified in Attaahments A and B that occurs between the  
date of t h i s  Settlement Agreement and State Order and 
January 31 1995 

DOE'S payment t o  t h e  Hazardous Substances Response hrust 
Fund, DOB'a payment to CDH, and DOE'S funding of SEPe 
pursuant to this Settlement Agreement and State Order 
shall constitute full settlement of the existing and 
p o t e n t i a l  IAG or CXWA violations described in Attachment6 
A and B through January 31,  1995 

The papent or sxpsnditure of funds pursuant to the terms 
of t h i s  Settlement Agreement and B t a t e  Order shall not  
affect DOE'S commitment t o  seek fundhg in a t h e l y  
manner to meet its obligations t o  perform other required 
e n v i r o m e n t a l  activities a t  Rocky Flats The transfer of 
funds t o  EPA and CDH and the implementation of 8-6 
pursuant to this Settlement Agrement and S t a t e  OrUer 
a k s l l n o t  affect implementation of required environmental 
work at  Rocky P l a t s  

In the event th8 RFCA i s  delayed and not effective by 
January 31, 1995 EPA and CDH reserve their right to 
enforce t h e  existing I A G ,  and DOE refaexvefs i t a  rights and 
UefenS88 under t h e  TAG for any and all milestone 
v i o l a t i o n s  which occur on or after February 1, 1995 The 
parties agree however, to  evaluate whether an extension 
of this agreement is appropriate As part  of the  
evaluation, EPA and CDH will consider t h e  circumstances 
of the delay 
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EPA, CDH and DOE further agree t h a t  i n  any adminietrative 
or j u d i c i a l  proceeding ~ e s k i n g  to enforce the terms of 
thio Settlement Agrement and Colorado compliance Order 
on Consmnt, DOE may raise a6 a defense that any fai l  re 
o r  delay vas caused by t h e  unavailability of appropria-ed 
funda In particular, nothing herein shall be construed 
a8 precluding DOE from arguing that no provision of this 
Order shall be interpreted to require the obligation or 
payment of funds in v i o l a t i o n  of the Anti-Deficiency Ac t ,  
3 1  U 6 C s e c t i o n  1 3 4 1  While the S t a t e  disagrees that 
an Anti-Daficievzy Act defen60, or any other defense 
based on lack c funding, exitsts the Parties do agree 
and stipulate t k a t  it is premature a t  this time t o  raise 
and adjudicate t h m  existence of suoh a defense 

k) In t h m  went DOE does not comply with t h e  terms set forth 
in Paragrapha a ,b c , and d , EPA and CDH agree that 
the eole remedy against DOE shall be l imited t o  an 
administrative or judicial a c t i o n  to enforce the terms 
provided in Paragraphs a , b , c and d EFA and CDH 
exprsrraly covenant not to take any other administrative  
or judicial action to enforco the terms o f  t h i s  
Settlement Agreement and State Order 

Thomas Looby Date 
Director,  Office of Environment 
Colorado Department of Health 
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Mark-" Silverman Date 
Manager 
Rocky Flat8 F h l d  O f f i c e  

Jack W HcGraW Date 
Deputy Regional Adminiutrator 
U S Envlrorunental Protection Agency 
Region VI11 
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