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ROCKY FLATS CLEANUP AGREEMENT (RFCA) NEGOTIATIONS AUGUST 18, 1994 -
TPO-035-94

RFCA negotiations were held at the Environmental Protection Agency (EPA), on August 18,
1994. Attachment 1 is the meeting minutes. . ttachment 2 is the Agenda. Attachment 3
contains the Colorado Department of Public Health and Environment (CDPHE) revisions to
Part 16 Subwnission and Review of Documents dated August 16, 1994. Attachment 4 is a
flow chart which depictes the comment review and resolution periods for both primary
and documents. Attachment 5 identifies changes mads by EPA on August 16,
1994 to Part 22 Resolution of Disputes. Attachment 6 Is a listing of Potential Non-ER
Milestones for RFCA. Attachment 7 is an August 17, 1994 revision to the Budget Planning
and Execution language. Attachment 8 is a paragraph provided by the Department of
Energy (DOE) addressing "Budget Reduction Fair Share Allocation Language® to be added to
Paragraph A.1.c. of the Budget Planning and Execution language. Attachment9is a
paragraph provided by Peter Omstein (EPA) to be inserted at the end of Paragraph A3 of
the Budget Planning and Execution language

it you have any questions, please contact me on extension 8577 or Pete Judd on digital page
5627.

-

Timothy P. O'Rourke
Environmental Restoration Project Division
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Attachments.
As Stated
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RFCA negotiations were held at the Environmental Protection Agency (EPA), on August 18,
1994. Attachment 1 1s the meeting minutes Attachment 2 is the Agenda. Attachment 3
contains the Colorado Department of Public Health and Environment (COPHE) revisions to
Part 16 Submission and Review of Documents dated August 16, 1994 Atftachment4isa
flow chart which depictes the comment review and resolution periods for both primary
and secondary documents Attachment § identifies changes made by EPA on August 16,
1994 to Part 22 Resolution of Disputes Attachment 6 is a listing of Potential Non-ER
Milestones for RFCA Attachment 7 is an August 17, 1994 revision to the Budget Planning
and Execution language. Attachment 8 is a paragraph provided by the Department of
Energy (DOE) addressing "Budget Reduction Fair Share Allocation Language” to be added to
Paragraph A 1 ¢ of the Budget Planning and Execution language Attachment9is a
paragraph provided by Peter Ornstein (EPA) to be inserted at the end of Paragraph A3 of
the Budget Planning and Execution language

If you have any questions, please contact me on extension 8577 or Pete Judd on digital page
5627.

Sy il

Timothy P. O'Rourke
Environmental Restoration Project Division
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ROCKY FLATS CLEANUP AGREEMENT (RFCA)
MEETING ATTENDEES
August 18, 1994

ENVIRONMENTAL PROTECTION AGENCY

Lou Johnson
Martin Hestmark
Peter Ornsten
Chff Villa

COLORADO DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT

Gary Baughman

Joan S. Sowinski (Part time)
Dan Miller

Joe Schieffelin

DEPARTMENT OF ENERGY

Dave Brockman -
Rick DiSalvo

Tim Howell

Rich Schassberger - -
Ned Larson DOE-HQ

Ray Greenberg DOE-HQ

Colleen Johnson - Booze, Allen, Hamilton -

EG&G ROCKY FLATS, INC.
Tim O'Rourke

David Ward

Linda Guinn

Peter Judd - Halliburton NUS
KEYSTONE CENTER

Todd Barker
Sarah Stokes
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ROCKY FLATS CLEANUP AGREEMENT (RFCA)
MEETING MINUTES
August 18, 1994

1. OPENING

The meeting was opened at 0834 by the Keystone Facilitors and the agenda was reviewed
The agenda is included as Attachment 2

2. CHANGES TO REVISION 4 TO THE RFCA

Dan Miller discussed the changes to Rev 4. it will include.

Mods to jurisdiction section

Expanded statement of purpose -

Additional definitions

Reinserted findings of fact

Replaced Part 10 (Para 140-161 of IAG)

Dispute Resolution, Stipulated Penalties, Credits

Reinserted some enforceability sections

Penaltiess, credits, milestones will not reflect discussions held yesterday, but wiil
present proposed State language

Changes to Part 18 to avoid duplication of other parts of documents
Funding and document review provisions inserted

Permit language from other agreements included.

The posting of Rev. 4 on the slectronic bulletin board will take place on August 19, 1994,

3. REVIEW OF CDPHE REVISIONS TO REV. 3 OF THE RFCA PART 16
SUBMISSION AND REVIEW OF DOCUMENTS

A paragraph by paragraph review was made to the August 16, 1994 revision to Part 16
Submussion and Review of Documents,

A copy of this document is included as Attachment 3

(13 pages).
Comments

a) Hestmark (EPA) suggested that in paragraph 13 the time periods for review should be
identified in the Cleanup Work Plan (CWP). Hestmark again voiced his concerns
regarding having an automatic schedule extensions for late review comments from the
regulators. This issue is still up in the air.

Page 1 of 5
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b) Paragraph 17 - Add a statement that EPA and the State will combine their comments

Joe Schieffelin (CDPHE) passed out a flow chart which depicted the commaent review and
resolution periods for both primary and secondary documents. See Attachment 4 (one

page).

¢) Paragraph 20 - Dave Brockman requested that the discussion of the remed:al
milestones in this paragraph should be covered in the RFCA section which discusses
enforceable milestones

COPHE will make revisions that were agreed to during the meeting.

A major revision will be to make the document review times generic Any additional
comments that DOE may have on the new Paragraphs C, D, and E will be submitted with the
comments on the Revision 4 to the RFCA that will be issued by COPHE

The Cleanup Work Plan (CWP) must identify the processes and description of activities
necessary to implement the RFCA. These processes are identified in the revised Chapter 4
to the CWP that was handed out at the CWP Work Group Meeting on August 17, 1994

4. STIPULATED PENALTIES

Tim Howell (DOE) presented the significant items from the Attorney Work Group (AWG)
Meeting held on August 17, 1994

a AWG believes the credit approach is a desirable featurs.

b. EPA and State want to allow one day of credit for two (2) days of improving a
deliverable date DOE disputes this approach.

Hestmark (EPA) stated that DOE 1s looking for the "low hanging frut® and want to use

credits to delay attacking more difficult activiies Hestmark attributed his remark to a
statement made by Pat Witfield (DOE-HQ) at a meeting last year.

Some Questions Debated

a) Will subsequent impacted milestones be advanced when credits are achieved in a
specific area?

b) If the regulators finish something early what happens to the schedule for impacted
activities?

c) Will accumulated credits have an expiration date?

d) How do we apply regulator credits against late deliveries of review comments from the
regulators?

Page 2 of 5
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e) How will bank accounts be established for earned credits and who keeps the bank
records?

Dan Miller will attempt to develop some new language to address the above
concerns. The establishment of a three (3) year pilot run on a consensus
approach will be considered.

5. REVIEW OF PART 22 DISPUTE RESOLUTION

Peter Ornstein (EPA) reviewed the changes made to Part 22 in the August 16, 1994
|revision. See Attachment 5 (3 pages) Omstein noted that EPA Headquarters still had not
completed their review of Paragraph H

Ornsteln to update Part 22 to reflect the discussions on 8/18 and to post It
on the bulletin board.

Dan Miller to develop a definition of "Good Falth" as it applies to dispute
resolution. This will be incorporated into the Rev. 4 version of the RFCA.

Question raised by Hestmark regarding the change to have the Project Coordinator of the
disputing party prepare the Statement of Dispute. Previously the statement was written
jointly by the three project coordinators Ornstein to revise the paragraph to
reflect the joint approach.

The regulators proposed that disputes between EPA and COPHE on budget matters and
setting milestones be arbitrated by a site Citizens Advisory Board This will be non-
binding arbitration. The Parties will review this with their respective

agencies. Ornstein to work on language to reflect this approach. The CAB
will be contacted to see if they are amenable to this idea.

6. NON-ER MILESTONES

The hist of non-ER milestones that was distributed on August 11, 1994 was discussed. See
Attachment 6 (one page).

’ Dan Miller did not agree that the milestone related to the initiation of the operation of the
Centralized Waste Storage Facility should be on the list since it requires a RCRA Permit.

Dave Brockman (DOE) - We need to define the process screen that identifies what is
CERCLA, RCRA or not.

Lou Johnson (EPA) - Deciding what is CERCLA/RCRA boils down to a policy decision.

Page 3 of 5
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DOE will take the next step to develop language for the RFCA that will
define the screening process for D&D activities to determine what is RCRA,
CERCLA or not. This language will be added to the Scope of Agreement language.

7. REVISED BUDGET PLANNING AND EXECUTION LANGUAGE - 8/18

Todd Barker passed out copies of the following documents which offer proposed language
for the Budget Planning and Execution section of the RFCA*
a) August 18, 1994 revision to the Budget Planning and Execution language. See
Attachment 7 (8 pages).
b) A paragraph provided by DOE addressing "Budget Reduction Faw Share Allocation
Language” o be added to Paragraph A.1 ¢ See Attachment 8 (one page)
c) A paragraph provided by Peter Ornstein (EPA) to be inserted at the end of
Paragraph A.3. See Attachment 9 (one page).

8. PUBLIC INVOLVEMENT

Some 30 organizations/individuals have asked to be provided access to the Keystone Center
slectronic bulletin board for access to any information regarding the RFCA negotiations
that are to be made available to the public.

9. NEXT STEP

The next meeting of the RFCA negotiation Team is scheduled for August 26, 1994 at the
EPA Conference Center from 0830 to 1600 hours A table of commitments to complete the

RFCA is attached. The Cleanup Work Group will mest on August 24 and 25, 1994 at the
Rocky Flats site from 0830 to 1600 hours in Building T117, Rooms 67 or 68.

Page 4 of §
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TABLE OF ACTION ITEMS FOR RFCA

DATE

] S—
TAKER

COMMITMENT

IEPA

Check of Cooperative Agreements - ARAR
Provisions

g

Add language to Dispute Resolution for
EPA/CDPHE disputes on primary documents
(EPA/CDPHE to continue to think about this
Issue)

Develop new language for Part 16 on how the
assignment of credits is to be handled.

EPA

Ornstein to post Part 22 to bulletin board after
making corrections agreed to on 8/18/94
including the combining of all dispute
resolution sections into Part 22

Dan Miller to revise Part 22 to reflect a
definition for "Good Faith"

/126 [} Evaluate using the CAB to arbitrate disputes
between EPA and CDPHE. -
B/26 Ornstein to draft some language to reflect the

use of CAB as an arbiter of disputes on budget
and milestones between EPA and the State.

Revise Part 19 and add language on process to
determine what D&D activities are covered by

RFCA.

Page 50of 5
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94-RF-08747
Page 1 of 1

RFCA NEGOTIATIONS
AGENDA

August 18, 1994

830 CDPHE Review of Rev. 4

9-00 1D61$cussion of DOE RCRA/ CERCLA Proposal and Review CDPHE's revised Part

10-30 Break

10-40 Discussion of Stipulated Penaltes Language

11-45 Lunch

1-00 Discussion of EPA Dispute Resolution (No-lead dispute resolution and revised Part
22 to include CDPHE-lead dispute process)

2:15 Dicussion of Potential Non-ER Milestones for the RFCA

3:15 Next Steps

3:30 Adjoum

Budget Planning and Execution Language revised to reflect August 11's discussion wall be handed

out at the meeting.

Negotators who will be attending the CAB meeting at 7 p.m. that night should plan to meet at 3 30

to discuss the presentation.

248\07TND6-052.scs
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CDPHE Revisions to DOE Rev 3, Part 16, 8/16/94

PART

S4-AF-08747
Page 1ot 13

Redlines and strikeouts related to REV 3 have been removed
from Sections A, B, and F, except for revisions based on
comments from the 8/11 meeting or editorial changes we thought

necessary

Section B

Please note that Paragraph 19 has been added to

Redlines and strikeouts have not been removed from Sections C,

D, and E per REV 3 since these are newly presented in this
revision
16 SUBMISSION AND REVIEW OF DOCUMENTS

General Provisions

1

The provisions of this Part establish the
procedures that shall be used by the
Parties to provide each other wath
appropriate notice, review, comment, and
responses to comments regarding submitted
documents, specified herein as either
primary or secondary documents In
accordance with § 120 of CERCLA, 42 U S C
§ 9620, DOE will normally be responsible
for i1ssuing primary and secondary documents
to EPA and the State As of the effective
date of this Agreement, all documents
1dentified herein or in the Cleanup Work
Plan (CWP), shall be prepared, distributed,
reviewed, and approved, approved with
modifications, or disapproved, and subject
to dispute 1n accordance with this Part
The parties shall implement the provisions
of thas Park in ecnsnltatioa? with each
othey.

DOE shall notify the designated Natural
Resource Trustees, - the Citizenrg Advieonyy
Board. {CAB) .- and the Technical Review Sroup
{TRG}, of the issuance of any primary or
secondary documents, the deadiines fur
submittijig doinents rhereon, and a notation

comnentisobnitted alter the specifiad
A1 ineq mil m%hiewumaﬁhmedu szi:?&
% acgopy of any primary or sescondary
[t s Ak e public?ieading rooms at the
gamhe timesitsforvards the dooument o CORPHE
and BPAX  If any of the State Trustees
{CDPHE, AG, CDMR] elect to comment on any
primary or secondary documents, CDPHE will
forward their comments to DOE and EPA.

commentas—Eirom—State—Frustecs—(CHRHE—AG
and-CBMR}+ Federal Trustees, the UAB, and
the TRS will forward their comments
directly to DOE, EPA and the State

The designation of a document as "draft®,

4




"draft fainal", or "final" 1s solely for
purposes of consultation with EPA and the
State 1n accordance with this Part The
desaignation does not affect the obligation
of the Parties to issue documents, which
may be referred to herein as "draft final”,
to the public for review and comment as
appropriate and as required by law

The Lead Regulatory Agency (LRA) shall be
responsible for primary review and sole
approval of all primary and secondary
documents received pursuant to the terms of
this Agreement except those primary
documents listed in Paragraph 5 below

For the following primary documents,
approval of both the lead and support
agencies pursuant to the terms of thas
Agreement will be required

a) Draft Permit Modifications/Proposed
Plans

b) IM/IRA Decision Documents

<) Clogure Plans

d) Corrective Action Decisions/Records
of Decision

e) Proposed Action Memoranda

£) Annual updates of the CWP

g) aanual updates to the Hastorical
Release Report

h) Community Relations Plans

iy Corrective/Remedial Design Plansg

When drafting sts—ewn comments and

eengselrdatrng——them—wirth———Ehe——Suppors
Regulatory-Ageneylc—comments, the LRA shall

render responses which are, to the maximum
extent possible, consistent with CERCLA,
RCRA, and CHWA For those activities for
which the State 1s the LRA, 1t shall also
take into account the technacal
requirements of the CERCLA process, 1in
order to minimize conflict and to promote
efficient regulatory efforts at the Site.
For those activities for which EPA 1is the
LRA, 1t shall also take 1into account the
technical regquirements «f the RCRA/CHWA
process, in order to minimize conflict and
to promote efficient regulatory efforts at
the Site

The Project Coordinators for each Party
shall meet monthly, except as otherwise
agreed by the Parties, to review and
jointly evaluate the progress of work being
performed at the Site on the primary and
secondary documents and implementation
thereof Prior to preparing any draft
document

thre—DPare, the Project Coordinators shall

2
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discuss the document in an effort to reach
a common understanding of expected content
and purpose In addition, staff level
discussions shall be conducted throughout
the document preparation and review process
in order to avoid major revasions to draft
documents by resolving contentious issues
early in the process Every effort will be
made to update the CWP to 1include clear
explanations, definitions, and requirements
for the tasks to be performed pursuant to
this Agreement

Representatives of each Party shall make
themselves readily available during the
review and comment period for purpeses—eof
rafeormalliy——responding—to—guestiens—and

comments——oR——dooumente consultation
regaxding deocuments and commenks  on
documents Oral comments made during such
discussions need not be the subject of a
written response by the DOE at the close of
the review and comment period

B Primary Documents:

9

10

DOE shall complete and transmit draft
primary documents in accordance with the
base}ine established in the CWP Though
draft primary documents do not have an
associated enforceable mi1lestone, DOE
recognizes that submittal of a draft
document in a timely manner that
facilitates review, comment, and revision
18 necessary to meet the enforceable
milestones associated with draft final
primary document submittal Following
receipt of comments on the draft primary
document, DOE shall complete and transmit
draft final primary documents in accordance
with the baselixe established in the CWP

DOE may not 1invoke dispute resolution
regarding comments submitted on draft
primary documents It may only invoke
dispute resolution for decisions to approve
with modification or disapprove the draft
final versions of the primary documents

An-.describied in the CWP, DOE shall complete
and“transmit for each IHSS, group of IHSSs,
or Operable Un:t (OU)},

e - the
following draft primary documents to EPA
and the State for review and comment in
accordance with the provisions of thais
part

RFI/RI Work Description Documents
RFI/RI Reports

CMS/FS Reports

Draft permit modifications/Proposed

Loow

3

B ot
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11

12

13

Plans

IM/IRA Decision Documents

Closure Plans

Corrective Action Decisions/Records
of Decisions/

Corrective/Remedial Design Plans
Corrective/Remedial Design Work
Description Documents

Sampling and Analysis Plans

IM/IRA Implementation Documents
Certifications of Completion
Proposed Action Memoranda

D Qo

3 xR

DOE shall also complete and transmit these
additional site-wide draft primary
documents to EPA and the State for review
and comment 1n accordance with the
provisions of this Part

a Annual updates of the CWP

b Annual wupdate2s to the Historical
Release Report

c Community Relations Plans

The following existing, approved final
primary documents are 1incorporated by
reference into this Agreement

a Work Description Document to
Implement Discharge Limits for
Radionuclides

b Quality Assurance Plan

c Historical Release Report

d. BR Standard Operating Brocedures

Unless the Parties mutually agree to
another time period, all draft praimary
documents shall be subject to a forty-five
(45) day period for review and comment

The Project Coordinator of the Support
Regulatory Agency (SRA) shall provide any
comments on draft primary documents to the
Project Coordinator of the LRA within 30
days of receipt of the draft document The
LRA shall review the SRA comments and
resolve any inconsistencies in consultation
with the SRA Should the Project
Coordinators of the LRA and SRA be unable
to resolve any inconsistencies within seven
(7) days, the dispute resolution provisions
of Paragraphs _ , _ , and __ of this Part
shall 1immediately be 1invoked Upon
resolution of the inconsistencies or
dispute, the LRA shall then submit a single
set of consistent, consolidated comments to
DOE on or before the close of the comment
period which ensure compliance with CERCLA,
RCRA, and CHWA EPA and the State agree to
use their best efforts to provide a
comprenensive set of comments on drafe
primary documents to DOE se as te aveid, to
the estent pdssible, raising i1ssues of

4
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16

17

first mpression at the draft Final
document stage. Comments shall be provided
with adequate specificity so that DOE may

respond to the comments and, 1f
appropriate, make changes to  draftc
documents In cases involving complex or

unusually lengthy documents, the Lead
Regulatory Agency may extend the review and
comment period for an additional thirty
(30) days by written notice to DOE on or
before the close of the review and comment
period {NCTE: THIS NEEDS TO BE RECONCILED
WITH CREDIT PROVISIONS] ([If the review and
comment period has been extended, all
subsequent affected milestones for affected
units shall be automatically extended by
the same period of time.]

{Comments which significantly expand
previously agreed-to workscope way be
conaidered sufficient basis for milestone
schedule modifications. In that case, DOE
shall formally notify the Lead Regulatory
Agency within %20 36 days of receipt of
comments and request appropriate milestone
medifieations—in—accordance—with—Rars—30

changes t- the
baselixe | ’

Following the close of the review and
comment period for a draft primary
document, DOE shall give full consideration
to all written comments on the document
submitted during the review and comment
peraiod Within forty (40) days of the
receipt of comments on a draft pramary
document, DOE shall submit to EPA and the
State a draft final primary document that
incorporates DOE's response to the
consolidated comments, along with a brief
summary of how those comments were
addressed in the draft final document

Within thirty (30) days after receiving any
of the following draft final primary
documents, the LRA shall, in consultation
with the SRA, approve, approve with
modifications, or disapprove the document

&, = REI/RT Work Description Documents
Sine,  RFT/RI Repores
o' CMS/PE Reports
¥ Covrective/Remedial  Design  Work
T Pesdription Rocuments
e. Sawpling and Analysis Plans
£, IM/IRA Implementation Decuments
g. Certifications of Completion

The SRA may not dispute the decision of the
LRA under thais paragraph

Within thirty (30) days after receiving any

5
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18

of the following draft fainal primary
documents, the LRA and SRA shall approve,
approve with modifications, or disapprove
the following documents

a) Anniual updates of the CWP

b) Annual updates to the Historical
Release Report

c) Community Relations Plans

4} Corrective/Remedial Degign Plans

If the LRA and SRA are unable to concur on
a decision to approve, approve with
modification, or disapprove one of the
draft final primary documents listed in
this paragraph, either may 1invoke the
dispute resolution provisions of Paragraphs
_of this Part

If the draft final primary document 1is
approved, that document shall become the
final primary document If the draft final
primary document 1s approved with
modifications, DOE shall prepare a final
primary document in compliance with the
required modifications within 20 days of
receipt of the approval with modafications,
unless DOE 1invokes dispute resolution
pursuant to within the same 20 day
peringd eof—reecerpt—of—the—appreval—with
modxrfreatzeons— If the draft final praimary
document 1s disapproved, DOE shall prepare
a revised draft final primary document in
compliance with the notice of disapproval
within 20 days of receipt of the notice of
disapproval, unless DOE invokes dispute
resolution pursuant to within the
same 20 day pexiod.

The revised draft
final primary document 1is subject to the
same approval process as any other draft
final primary document If the draft final
document is approved with wmodifications or
disapproved, the LRA wmust clearly explain
the necessary wmodifications or reasons for
disapproval, give justification £or the
modffications. o  the  reasons  Eor
disapproval, and delineate the actions that
must be taken foxr approval. In responding
to an approval with modifications or a
disapproval of a draft final primary
document, DOE shall revise and resubmit
only such portions of the document as are
necessary to comply with the approval wath
modifications or disapproval When
dispute resolution i1s 1invoked on a draft
final primary document, work may be stopped
in accordance with the procedures set forth
in Part 13 (Work Stoppage) When a draft
final primary document with an enforceahle
milestone is not submitted ox is
disapproved, DOE will be in violation of

6
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19,

this Agreement pending resslntion of any
related dispute and the provisicons of Part
— (Stipulated Pemalbies) will apply.

288 following draft final docoments are
ed o ge 6 public comment

ay ui‘a.:ﬁz: Parxmit Modificstions/Proposed
Flang

h} IM/IRA Decision Documents

o] Closure Plans

d} Corrective Action Decisions/Records
of Decision

e} fropoged Action Memoranda

In theve ocases, bLhe IRXx--and £$RA sHA1T
ig;rig: the ng:aft Einal fdgmmnm iii’é‘g
Ye . & purpose o is ¢ X

ensure that the docnment is resdy?f8¢
public review. After the fivae (5§ d4y
perind, a 60 day public comment: ring
shall commence, or othex appropriate publis
comment period as defined elgewhere in thig
Agreement. Within thirty (30} days.-of the
conelungion of the public comment peridd,

ag defined elsewhere in this-Agreement, DOB
shall submit to BPA and the Statelitg
written response summaxy to public.comments
received within the revaiew and” doment
pericd and a revised draft final Jdoatiént
that incozpoxates the comments s recsiied
during the pub¥ic comment period; < fhe
Parties agree that &l publie o 1
shall be resalived to the LRA’s satisfidtioh
within twenty (30} days off issuance of%the
public comment Yesponse summaAry oy thd
dispute vegolntion procedures of Parby. o
will be dnibtiated. Upon approval oEiXha
public comment response summary by the IRA;
DOE shall have ten (19} days ta™resobuit
rhe draft final decument to the m;;;dg“ﬁ’p
SRR, iE nepegsavy. After resubmdbbalivehe
IRA and’ SRA shall have tem (10F Qdygcta
approve, epprove with madifieaticn iod
disapprove the dodument. Ihe Pérpraainay
mutually ggree to extend thege timeipeffods
in weitibg.  Tf the revised vaxifitels
approyed;. 15 ghall become the final By3 ¢
dgoounent sV IE the revised versien i

oved Witk modifications or didapproved,
W&m of Paragraph 18 of thi$’Payk

Secondary Documents

20

Secondary documents include those documents
that are =

input or feeder
documents &5 a primary document, documents
that act as discreet portions of eothex
primaxy or secondary documents, and

7




progxam-~wigde support documencs. Though
secondary documents do not have enforceable
?}eamnea assooiated t:ith tham, DOE

dtognizes that submittal of secondaxy
d%:nmenta in a timely manner is necessary
£ neat enforceable milestones associated
with primary documenta. Failure to adhere
te the baseline for submittsal of ge
documenta way ¥esult in the establishment
of remedial milestones by ERA and the State
that are enfoxceable.

21 DOE, as required by this Agreement and the

Cwp,

shall complete and transmit the

following draft applieable  secondary
documents to EPA andfex» the State for

review and comment 1in accordance with the
provisions of this part

0 o

o

Periodic Progress Reports

Baseline Risk Assessment Technical
Memoranda

CMS/FS Technical Memoranda

RFI/RI Work Description Document
Technical Memoranda -
Regponsiveness Summaries

Background Study Plan feor Surface
Spile )
Other support documents for ~any
activity.covered by this Agreement as
deensd Appropriate by the Parties

F——-=>pPlan—feor—DPreventiron—ecf—Contaminant

bBrepereieon

Sp——Treatabilrty-Study—Pian
——Hrstorreal—Release—Reposkt

22, “'the following existing £inal sgecondaxy
documents are incorporated. by reference
into this Agreement:

a.
h’

.

Health and Safety Plan

Plan for Prevention of Contaminant
Dispersion

Background Geochemical
Characrerization Report

8

e e e
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23

24

d . T;gatabilit:y Study Plan

and-—regolve-theeothersgencey—commente—prior

fo—oubmitting—such—commente—to—bHOoE——Sueh
Seaondary documents shall not be subject to
dispute resolution by DR

Target
dates are established in the CWE baseline
for the completion, ard—transmisssen,
submittal, and review of draft secondary
documents zp—aceordance—wrth—the—-CWR  All
skoondary doouments are subject to LRA
approval except those listed in rtems 20.a
and 21.a above.

Unless the Parties mutually agree to
another taime period, all draft secondary
documents shall be subject to a twenty {20}
f£3fteen—{15) day period for review and

comment Revrew—of—any—doeument—py—EBRA

The project Cooardinatox
of the SRA shall,provide comments on drafi
secondary documents to  the PRroject
Covrdinator of the LRA wathin ten [i4} days
of receipt of the draft document, The LRA
ghall review the SRA comments and resolwve
any ioncongistencies in comsultation with
bthe SRA. Hhonld the Project Joordinators
of the IRA and SRA be unable to resclve any
inconsistenties wathin five {5} days, the
dispute resclution provisions of Paragraphs
33, 34, and 35 of this Part shall
immediately be invoked. Upon resalution of
the Jnconsistencies or dispute, bthe IRA
shall ther submit a single set of comments
to DOE on or before the close of the
comtent pexiad which ensure tompiiace with
CERCIA, RCRA, and CHWA. EPA and the State
agree £0 use bheix hest efforts ta provide
accomprebensive set of comments con draft
ondary documents to DOB mo as ko avaid,
the extent possible, raising issues of
3t impression at the dragt final
Cment ft#ge. Comments by—BPA—and—the
State shall be provided with adequate
specificity so that DOE may respond to the
comments and, 1f appropriate, make changes
to draft documents Commente—ohall—refer

to—any—pertinent—gourees—of—autheorsty—or

bagsed—and—uponrequest—by DBOE—EPAeor—the
state—ohall—provide—a—copy—of—the—exted

9
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25

26

27

wartten—eomments—te—the—boE— In cases
involving complex or unusually lengthy
documents, EBA the Lead Regulatoxy Agency
may extend the review and comment period
for an additional twenbty (20} thareeyp——{30}
days by written notice to DOE on or before
prror—te the close ead of the review aud
comment period [NOTE. THIS NEEDS TO BR
RECONCILED WITH CREDIT PROVISIONS] [If the
review and comment period has been
extended, all subsequent affected
milestones for affected units shall be
automatically extended by the same period
of time ]

Comments which significantly expand
previously agreed-to worksccpe may be
considered sufficient basis for mileatone
schedule modifications In that case, DOE
shall formally notify the Lead Regulatory
Agency within texn {1l¢} 38 days of receipt
of comments and request appropriate
milestone modifications in accordance with
Part 20 (Change Control Process).]

Following the clvse of the rxeview and
comment period, DOE shall give f£ull
cansideration to, all written comments an
the document submitted during the review
and comment period. Within Eifeeen (15}

days of the receipt of comments
on a g&rxaft secondary document, the DOE
shall submit to EPA andfex the State a
draft final secondary document thab
incorporates DOE's response to the
consolidated comments, alang with a briéf
sumrary of how those comsents ware
addressed in the gdraft £inal docament. its

within tenm {16) days after receiving a
draft . £in&l secondary document the ILRA
shall, in cousnltarion with the SEA,
approve, approve with modifications, or
disapprove of the document. If, after ten
{10} days, DOE has not xeceived _.any
response from the LRA, the dJdraft final
secondary document will be considered
approved. The SRR may nct dispule the
decigsion of the LRA on draft final

10
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secondary documents.

If the draft final secondary document is
roved, that document shall betome the
gecondary document. IE the dJdrage
secandary dodument is approved with
mod1fications, DOE shall prepare a final
secondary document within 15 days of the
receipr of, and in compliance with, the
approval with modificatvions. IE bhe drash
final secondary document 1is dJdisapproved,
DOE shal}l prepare a yevised draft final
secondary document within 15 days of the
receipt of, and in compliance with, the
aoeice of disapproval. The zevised drafy
final secondary document is subject to the
same appxaval process as any other drafe
final secondary document. If the draft
£inal document is approved wirth
modirfications or dasapproved, the LRA mist
clearly explain the necessary modificabions
ox  xeasons  for  disapproval, give
Justification for the modificarions or the
reasons for disapproval, and delinsate. the
actions that must be taken for approval.
In  yesponding to an  approval with
modifications or a disapproval of & dyaft
final secondary dosument, DOE shall reviae
and resubmit only such poxrtions «oFf “the
document &s are necessary to comply with
modifications ox dlsapproval.,

ARAR Considerations:

29

30

For those primary or secondary documents
that consist of or include Applicable or
Relevant and Appropriate Requirement (ARAR)
determinations, the Project Coordinators,
ox their designated staff, shall meet prior
to the 1issuance of a draft document to
identify and—prepese, to the best of their
ability, all potential ARARS pertinent to
the document being addressed Draft ARAR
determinations shall be prepared by DOE in
accordance with § 121 (d) (2) of CERCLA, 42
Uusc § 9621 (d) (2), the NCP, and
pertinent guidance 1issued by the Lead
Regulatory Agency which shall be consistent
with CERCLA and the NCP

In identifying potential ARARs, the Parties
recognize that actual ARARs can be
identified only on a site-specific basis
and that ARARS depend on the specific

hazardous substances at a site, the
particular actions proposed as a remedy,
and the characteristics of a site The

Parties recognize that ARAR identification
18 necessarily an 1terative process and
that potential ARARs must be re-examined
throughout the RI/FS process until a ROD 1s

11
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31 In commenting on a document which contains
a proposed ARAR determination, the Lead
Regulatory Agency shall include a reasoned
statement of whether 1t objects to any
portion of the proposed ARAR determination
To the extent that the Lead Regulatory
Agency objects, they shall explain the
basis for their objection in detail and
shall identify any ARARs which they believe
were not properly addressed in the proposed
ARAR determination

E. if £1 X Fed

32 Following final approval £imalisatsen of
any document pursuant to the provisions of
this Part, any Party to this Agreement may
seek to modify the document, 1including
seeking additional field work, pailot
studaes, computer modeling, or other
supporting technical work, emd¥y as provided
in Part ____ {Modification to Work} of this
Bgreement Paragraphs—3it—and 33

AY24
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BE. State--EPA Dispute Resolution

33

34

35

Any disputes arising between EPA and the
State 1n the review and comment process
related to any secondary dotuments and
those primary doluments that are : gnob
degigion decuments, shall be -xresolved in
ageordance with Section B of this -Part,
Decision documents shall he defined as: ™

a} I;i:aft Permit Modificationg/Rropoféd
ans

b} IMZIRA Decision Documenkts

¢ Closure Plang

43} Corrective RAction Decisions/Recerds
of Deceision :
e} Proposed Action Memoranda

Pisputes betwaen the LRA dnd- the - SBRA
related to decision dovuments .shall be
resolved pursuant to Part . v

With the aexception of those primaxy
documents listedrin Paragraph 33 abgve, if
the Project Coordinators for EPA and the
State are unable to resolve a dispute or
inconsistency regarding comments on a draft
primary or secondary document withim the
timeframes seb forth in Paragraphs 13 -dpd
23 above {(relating bo review of deatt
primary and secondary documentsa}; , they
shall immediately prepare a wratten
statement of dispute and submit 1t to the
DRC representatives for EPA and the State
wirEhin——the—trme—frames—aet—~forth—an

paragraphe—i3—and—-23—abeove—

The State and EPA DRC members shall have
seven (7) days to resolve the dispute In
the event the DRC members are unable to
agree on a resolution, the DRC member of
the LRA shall 1ssue a written decision
resolving the dispute The determination
of the LRA DRC member shall not be subject
to further dispute, provided, however, that
the SRA may, at the time any decisdon
dogument: ~ is approved, approved with
rodificationy, or dJdisapproved ef—bhe
CABAROB, 1n an action to enforce 1ts own
requirements or challenging the LRA’Ss
remedial or corrective action decision,
assert the disputed i1ssue as a grounds in
support of its position

13
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94-RF-08747

Page 10f3
Part 22
EPA Rewvisions August 16, 1884
A If a dispute arises under this Agreement, the procedures of this Part shall -

apply, unless otherwise expressly addressed in this Agreement It s the intent of
the Parties to informally resolve 1ssues at the Operable Unit Manager or Project
Coordinator level, and that Parties shall invoke Dispute Resolution only for
significant issues The Parties agree to utilize the dispute resolution process only
in good fairth and agree to expedite, to the extent possible, the dispute resolution
process whenever i1t 1s used

5

B If any Party objects to any action taken by another Party, the Project
Coordinator of the disputing Party shall submit to the other Project Coordinators
within 14 days of such disputed action, a draft Written Statement of Dlspute,
setting forth in a clear and precise manner the particular issues in dispute, the
nature of the dispute, the disputing Party's position with respect to the dispute,
and the information relied upon to support 1ts position  The Parties agree to raise
disputes within fourteen days of any disputed action, however, fatlure to raise a
dispute within this umeframe shall not affect any response action selection
authontues pursuant to Chapter 2

cC If the Project Coordinators are unable to informally resolve such dispute
within fourteen (14) days of receipt of the draft Wnitten Statement of Dispute
described above, the Project Coordinator of the disputing Party shall provide a
Written Notice of Dispute describing the issues underlying the dispute and
attempts to resolve the dispute, and shall provide this notice along with the formal
Written Statement of Dispute to the Dispute Resolution Commuittee (DRC) by the
end of the 14 day period Eailure to provide a Wrztren Statement of Djspute by the
end of the 14 day petiod shaliqender the dispute mqot Additional information
relied upon to support a position may be provided by any the—drsputimg Party
anytime prior to a final decisiog The DRC will serve as a forum for resolution of
disputes for which agreement/has not been reached through informal dispute
resolution

D The State designated member of the DRC 1s the Chief of the Hazardous
Waste Control Section DOE's designated member of the DRC is the Assistant
Manager for Environmental Restoration, Rocky Flats Field Office The EPA
member of the DRC 1s the Region VIl Chief of the Federal Facilities Branch,
Hazardous Waste Management Division Written notice of any delegation of
authority from a Party’s designated DRC member shall be provided to the other
Parties, pursuant to the procedures of Part 25 (Notification) The DRC shall have
21 days from receipt of the Written Notice of Dispute and statement described 1n
paragraphs B and C to unanimously resolve the dispute and issue a written
decision |If the DRC is unable to resolve the dispute within thus 21-day period, the
Wrnitten Notice of Dispute and statement shall be forwarded along with any
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supporting information to the Senior Executive Commuttee (SEC) for resolution

E The SEC will serve as the forum for resolution of disputes for which
agreement has not been reached by the DRC The State's representative on the
SEC shall be the Assistant Director for the Office of Health and Environmental
Protection of the Department of Health {Assistant Director) The EPA's
representative on the SEC is the Region VIl Hazardous Waste Management
Division Director The DOE's representative on the SEC is the Manager, Rocky
Flats Field Office

F The SEC members shall as appropriate, confer, meet, and exert their best
efforts to resolve the dispute and i1ssue a written dectsion If unanimous resolution
of the dispute 1s not reached within 21 days, the Lead Regulatory Agency SEC
member shall 1ssue a written final decision A-decrstomby-the-AssrstantbDrector
strattmowaytmpamrortmrtEPA s Tesponshrhittes—foroversight-pursuantto
Federatauthonzatronof-the-hazardous—wasteprogramts} [ < -- This was moved
below ] For Baseline changes not impacting enforceable milestones, the DOE-
RFFO Manager shall issue a wnitten final decision for disputes ansing from the

baseline change process-and-emergmg-work-pursuanttoPart—+8—Project-Basetme
and-iviitestorres DELETE?}  [If there 1s disagreement between Regulatory Agencies

regarding a final written decision, the other Regulatory Agency shall issue a
written position within twenty-one {21) days This written statement of position
shall specify the nature of the disagreement and the further actions needed, <--

What 1s the purpose of these /ast two sentences???] ,

EG Where EPA is the Lead Regu]atcry Agency,ngE or the State may, within 21

days of the Region VIl Hazardous Waste Division Director's 1ssuance of EPA's
position, Issue a written notice elevatng the dispute to the Regional Administrator
of EPA for resolution In the event that DOE or the State elects not to elevate the
dispute to the Regional Administrator within the designated 21-day escalation
period, DOE and the State shall be deemed to have agreed with the Region Vil
Hazardous Waste Management Division Director's written position with respect to
the dispute. lf, prior to elevation of the dispute to the Region Vil Regional
Administrator, the members of the SEC unaminously determine that the nature of
the dispute Is natlonally sugmﬂcant or the Secretaty of Energy makes a written
}ietermmanon that the dispute is nationally sxgmﬁcant the dispute may be elevated
to the Admunustrator of EPA, instead of the Regional Administrator

H Upon escalation of a dispute to the EPA Region VIl Regional Administrator
or the Admunistrator of EPA pursuant to paragraph G, the Regional Administrator
or the Administrator will review and resolve the dispute within 21 days Upon
request and prior to resolving the dispute, the EPA Regional Region Viil
Administrator or the Administrator of EPA shall meet and confer with the Secretary
of DOE and the Colorado Department of Health Executive Director to discuss the
issue(s) under dispute Upon resolution, the Regtonal Administrator or the




Administrator shall provide DOE and the State with a written decision setung forth

final resolution of the dispute

\
\

S TLAVANW NN A A e

£ Where the  State is the Lead Regulatory”Adency, the. decision of the
Assistant Dtrecton shall be considered.final agency action for. the: purposes of
judicial review:. under>§ 24~4~'t06 C.R.S. (1988}.."If. DOE or EPA’ ob;ects*to such
decision-ar detefmmat:on, DOE ‘of EFPA may appeal to the appmpnate tnbuna}vfor
review. A decision by the Asszstant Directar shall in no way rmpau' arfimit EPA's
responsibilities for aversight purstiant to Federal authorization of the hazardous
waste program(s),

J Subject to Parts 15 (RCRA/CERCLA Reservation Of Rights) and 36
(Reservation Of Rights) the Parties shall be bound by and ab:de by all terms and
conditions of any final resolution of dispute obtained pursuant to this Part

K The pendency of any dispute under this Chapter shall not affect DOE's
responsibility for imely performance of the work required by this Agreement,

except as provided in Part XXX {Extensions}.thatthe—timeperrod-forcomptetrornof
work—affectedbysuch-drspute;—shattbeextended-foraperrodoftme—usuatty not

\

toexceed-theactuat-tmetaken—toresoiveany good-farth-drspute-m—accordance
OVISI*‘J

L Within 21 days of the final resolution of any dispute under this Part, DOE
shall incorporate the resolution and final determination into the appropriate plan,
schedule, or procedure(s) and proceed to implement this Agreement according 10
the amended plan, schedule, or procedure(s) DOE shall notify the other Parties as
to the action(s) taken to comply with the final resolution of a dispute This time
period may be extended as prgizicfedjn Part )\(XXv(égg‘gEg\sﬁn's}.appmpnateﬁy—BGE
with—formatnotrfrcatron—to-the-Regutatory Partresf-plantsh—schedutets);or
proceduretsyrequre—additrontat-tme—to—fmatze-

£7/35
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Potentigl Non-ER Milestones for RECA

Rocky Flats will have a defined process, involving stakeholders and regulators, to
develop and annually update a site-wide integrated baseline  This site-wide
integrated baseline will depict uming and inter-relauonships of acuviues by which
the site will achieve 1t's mission and vision The iniual and annually updated
baseline will include scope, schedule and cost components to provide progress
wracking The baseline development process will also include prnionuzauon of
acuvities on the site as a tool for management to review resource applicauon on a

yearly basis

Commence Phase 2 quid wreaument in Solution Stabiulizauon Program

Drain all low concentrauon Pu tanks in Butlding 771
Transfer of SNM from Buuding 991 to Building 371
Complete 6 shipments totaling 550 kg of HEU off-site

Complete construcuon and begin operauon of the Centralized Waste Storage Facility

Remove 10n exchange resins from columns in Building 771 .
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REVISED BUDGET PLANNING AND EXECUTION LANGUAGE
AUGUST 18, 1994
Reflects August 11 Discussions

— DOE has indicated that they cannot currently agree to items in bold and brackets.
— DOE is checking about the acceptabulity of items in bold, italics and brackets

A. BUDGET PLANNING -- DOE shall use its best efforts and take all necessary
steps to obtain timely funding to meet its obligations under this Agreement

and shall include sufficient funds in its budget request to the President to

support the activities to be conducted under the agreement {r-additien—the

o -y o < - - i -

pregram—at-ReoskyFHlats

RFETS budgetl planning and execution processes to identify and evaluate
opportunities and incentives 1o reduce the costs and improve praducivity
associated with environmental management activilies at RFETS and
whenever reasanable, implement any such measures. This shall be
accomplished as described in this paragraph and paragraphs ____ It is the
intent of the parties that the Environmental Management (EM) actions at the
Rocky Flats Environmental Technology Site (RFETS) governed by this
Agreement shall reflect the parties commitment to proactively pursue and
implement productivity gains and cost savings and shall consider, but not be
strictly driven by the budget targets provided by OMB or DOE-HQ
Specifically, the cost of projects governed by this Agreement, along with the
overall constraints of the Federal budget process, timing of financial
decisions, and allocation of funds, shall be considered by all parties when
establishing the scope and schedule of EM projects The parties
acknowledge that this expanded consideration of costs as described In
paragraph F provides significant incentive to reduce EM costs and increase
productivity while implementing the EM program at RFETS The parties
further agree that this process has been developed to impart flexibility in
implementing a jointly developed and agreed upon baseline schedule for EM
activities at Rocky Flats In accordance with the provisions of this Part, the
parties agree that DOE, in consultation with EPA and CDPHE, will maintain
and revise the baselines of site activities, and EPA and CDPHE, in
consultation with DOE, will set the enforceable milestones including
enforceable completion dates for specific activities. LIOE further recognizes
that the fexibility imparted through adoption of this budget planning and
execution process allows DOE to identify methods o mitigate impacts to




as a result of this evaluation and improvements in cost and
productivity, it 1s determined that the projected cost for the scope
defined for FY ecanr-be-mplemented—for is less than the DOE allotment
to RFETS for the FY, DOE shall recommend the implementation of
additional scope or the acceleration of activities fo enhance the
RFETS-EM program formplementatien dunng FY commensurate with
the difference in projected costs Finally, as part of this evaluation,
DOE shall recommend to EPA and CDPHE revisions to the baselines
and enforceable milestones for the FY and FY+1 In consideration of
these recommendations, EPA and CDPHE may elect to change
enforceable milestones for the FY and FY+1 Should this occur, EPA
and CDPHE may recommend to DOE appropnate changes to the
baselines DOE shall revise the baselines to ensure that the modified
enforceable milestones are fully incorporated therein

If there 1s a delay in Congressional appropriations beyond the first of
the new federal fiscal year, DOE-RFETS shall inform EPA and CDPHE
of any continuing resolutions, and of the impact of the delay on its
ability to meet milestones and other requirements of this Agreement
EPA and CDPHE will review these actions and may recommend
reallocation of available funds

The Parties will use their best efforts to complete the processes
described in A1 by the end of the first quarter of each fiscal year In
the event the parties cannot reach consensus regarding either the
baselines or enforceable milestones for FY and FY+1, those portions of
the baselines or enforceable milestones that are in dispute shall be
subject to the dispute resolution provisions of paragraph ____  Existing
milestones will remain binding pending resolution of the dispute

Within two weeks after DOE-HQ issuance of EM planning and/or budget
guidance for FY+2, including target level funding guidance, to DOE-RFETS,
DOE-RFETS shall provide a copy of such guidance to COPHE and EPA
along with a preliminary assessment of its impacts DOE-RFETS shall also
provide a copy of its initial contractor budget guidance to CDOPHE and EPA
within two weeks after its issuance

Subsequent to the process of preparing for and submitting the President’s
budget to Congress, the parties will accomplish the following

[DOE-HQ shall submit to EPA and CDPHE a copy of the OMB
passback letter and associated correspondence for the FY+1
budget request.] ¢
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milestones that are in dispute The enforceable milestones established
by EPA and CDPHE shall be binding pending resolution of the
dispute

The factors to be considered In implementing paragraphs 1 and 5 above shall
inciude, among other things

a the impact of rescheduling or rescoping a project on a logical
progression toward cleanup and the reduction of human health and
environmental nsk,

b the impact of rescheduling or rescoping a project on the life-cycle cost
of that project,

c the impact of rescheduling or rescoping a project on logsstic,
engineering, technical, heaith and safety concerns related to that
project,

d any impacts of rescheduling or rescoping a project on other projects,

including the costs and scheduling of such projects,

e whether the rescheduling or rescoping will exacerbate or reduce
significant fluctuations in resource requirements from year to year,

f the impact on DOE’s management capabilities,
g new or emerging technologies,
h the impact on CDPHE's and EPA'’s oversight capabilities,

I any change In the human health and environmental nsk associated
with rescheduling or rescoping a project,

J changing priorties as a result of new information,

k the values expressed by the public,

! any consensus views expressed by the Rocky Flats Citizen Advisory
Board,

m the Congressional budget appropnation, OMB apportionment, and DOE
allotment for FY, as well as the President’s Budget for FY+1 and
associated outyear funding targets,
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DOE, CDPHE and EPA project managers shall meet periodically throughout
the FY to monitor and discuss the status of projects scheduled during the
year and cost savings iniiatives and productivity improvements associated
with those projects

DOE-RFETS shall provide EPA and COPHE with copies of the Program
Execution Guidance at the same time it provides such guidance to its
management and operations contractor

DOE-RFETS shall consult with EPA and CDPHE in reviewing the work
package guidance summaries prepared by its contractor

Throughout the FY, DOE shall promptly notify EPA and CDPHE of any
proposed site-specific or programmatic action, if such action may have a
impact on DOE's ability to meet the baselines or enforceable milestones n
this Agreement DOE shall consider any comments CDPHE or EPA may
provide prior to implementing the proposed action

DOE to revise Monthly Site Management System (SMS) reports shall be
provided to EPA and Ecology to identify any anticipated delays in meeting
time schedules, the reason(s) for such delay and actions taken to prevent or
mitigate the delay, and any potential problems that may result in a departure
from the requirements and time schedules In accomplishing this, the SMS
reports shall, as a minimum, include for each program monthly and
cumulative budget, actual monthly and cumulative costs, performance
measurement information including explanations of cost/schedule variances,
progress In achievement of milestones, and notification of problems and
program/project delays The appropriate contractor program managers shall
sign the monthly Site Management System report The signature block shall
contain the statement "The information contained within this report I1s
complete and accurate to the best of my knowledge " At the monthly
milestone review meetings, the appropnate DOE program manager will
provide DOE’s assessment of milestone progress and the extent to which
DOE agrees or disagrees with the minutes signed by the three parties With
regard to these assessments, signature of the minutes by Ecology and EPA
shall indicate only that assessment information was provided by DOE RL
The Monthly Site Management System report shall also be placed in the
Public Information Repositories as identified in Section 10 2 of the Action
Plan

Within 30 days following the completion of DOE_s annual midyear
management review (approximately April-May of each year), RFETS shall
brief EPA and the State on any decisions that significantly affect milestones
under this Agreement




identify and evaluate opportunities and incentives to reduce the costs and
improve producivity associated with environmental management activities at
RFETS and whenever reasonahble, implement any such measures.

G. DISPUTE RESOLUTION

The following section is intended to provide an expedited dispute resolution process
regarding disputes which anse under paragraphs A1f and A4b The proposed
expedited process takes into consideration that the consultative process at the staff
level will obviate the need to reperform such consuitations as part of the expedited
dispute resolution process In addition, it takes into consideration that the DRC
members would most likely be involved in reviewing the staff recommendations
resulting from the staff level consultative process

1 If, at any time during the consultative process in paragraphs A.1.a. through
A.1.e., any party determines that consensus on some or all revisions to the
baseline and enforceable milestones for FY and FY+1 I1s not likely to be
reached, that party may imitate dispute resolution by providing notice to the
other parties Within 7 days of such notice, the RFCA Project Coordinators in
consultation with the Dispute Resolution Committee (DRC) shall prepare a
Written Notice of Dispute regarding those portions of the baselines or
enforceable milestones for which the parties were not able to reach a
consensus

For style purposes may want to add that DRC 1s defined in Part 22 D of this
Agreement (Resolution of Disputes) and Wrtten Notice of Dispute Is defined in Part
22 C of this Agreement

2 If, at any time during the consultative process in paragraph A4.b., any party
determines that consensus on some or all revisions to the baseline and
enforceable milestones for FY+2 i1s not likely to be reached, that party may
initiate dispute resolution by providing notice to the other parties Within 7
days of such notice, the RFCA Project Coordinators in consuitation with the
DRC shall prepare a Written Notice of Dispute regarding those portions of the
baselines or enforceable milestones for which the parties were not able to
reach a consensus

3 Upon completion of the Written Notice of Dispute, the DRC shall forward it
along with any supporting information to the Senior Executive Committee
(SEC) *

* The parties have discussed the possibility of adding language here that

would allow the DRC to resolve disputes prior to elevation of the Written
Notice of Dispute to the SEC.

73 /25~
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*216386D Page 1of1
From: Peter Ornstein
Subject: Budget Language and CERCLA 120 (e) (5) (B)
To: Todd Barker
Ce: Martin Hestmark

Clifford J. VillaPE=<¢sSa;FTRR1875,-~-5PE=<¢1iS4;RR1875,-4PE=<¢sS4 ;RR
Todd:

Here is language that should go in place of the bracketed language at the end of
paragraph A.3 in the Budget Planning and Execution section:

"This written description shall be included within DOE’s Annual Report, as requl
section 120(e) (5) (B) of CERCLA, and submitted to Congress within 30 days of the
submission of the President’s budget to Congress."
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If the Congressional appropniation for ER or any other EM program
from which any ER mulestone has been set 1s lower than the budget
request, DOE may elect to reduce the subsequent allocations 1n a “fair
share” manner “Fair share” shall mean that DOE will reduce all site’s
EM allocations by a percentage equal to the percentage of congressional
appropriation reduction from the budget request. Upon a clear showing
by DOE that a “fair share” reduction has been made 1n 1ts EM
allocations and that the budget request contained sufficient funds to
conduct the acuvities to meet enforceable milestones, EPA and CDPHE
agree to negotiate 1n good faith changes to the baseline and enforceable
mulestone which will be caused by the reduced allocation
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