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ARAR DEFINITION AND IDENTIFICATION

As required by CERCLA Section 121(d), remedial actions must clean up hazardous
substances, pollutants, and contamnants released into the environment, and must control
further releases to ensure protection of human health and the environment This section also
requires that, with respect to any hazardous substance, pollutant, or contarmnant that will
remain onsite, the remedial action achieve, at completion, a level or standard of control for
such hazardous substance, pollutant, or contaminant which at least attains such legally
applicable or relevant and appropriate standard, requirement, criterion, or hmitation under
Federal environmental law or any promulgated standard, requirement, criterion, or limitation
under a State environmental or facility siting law that 1s more stringent than the Federal
standard, requirement, criterion, or lumitation

The purpose of this document 1s to identify a master list of potential applicable or relevant
and appropnate requirements (ARARs) for remedial actions being conducted at the Rocky
Flats Environmental Technology Site (RFETS) The master list of potential ARARs 1s
provided as Table 1 and will be used as the basis to select the ARARs that will need to be
adhered to for the onsite remedial alternatives identified for individual Operable Units (OUs)
The purpose of Table 1 1s to promote consistency in the ARAR 1dentification process at the
RFETS and to facilitate the development of a consistency means to comply with the
identified ARARSs

Table 1 1s intended to be a tool to be used as a starting point for identifying ARARs on a
remedial alternative basis Table 1 may be too extension for some remedial alternatives and
may not include every potential ARAR for other alternatives The NCP and EPA guidelines
state that the 1dentification of ARARs 1s conducted on a site-specific basis for each remedial
action under consideration The rationale as to why a particular statutory or regulatory
requirement 1s determined to be an ARAR 1s to be documented for each remedial action
alternative being considered during the detailed analysis of alternatives Since chemical-
specific ARARs will generally be the same for all alternatives, a single list 1s sufficient and
does not need to be repeated for each alternative Documentation may also be approprnate 1n
some cases when a potential ARAR 1s imtially 1dentified but ultimately 1s determined not to
be an ARAR The factors associated with the elimination of the imtially 1dentified ARAR
should be explaned 1n sufficient detail so that the basis of the decision can be understood by
the approving authority The above documentation will be presented as an appendix to the
Remedial Investigation/Feasibility Study (RI/FS) report

The remainder of this introduction section 1s devoted to explaimng the ARAR identification
process and to provide additional details regarding the development of Table 1

ARAR Definitions

To ensure protection of human health and the environment, and to ensure proper
management of remediation waste, the lead agency, 1n conjunction with the supporting
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agencies, 1s required to identify those promulgated standards, requirements, critena, or
lmtations that will be met during the implementation of the remedy The 1dentified
promulgated standards, requirements, criteria, or limtations are called ARARs As defined
m the National O1l and Hazardous Substances Pollution Contingency Plan (NCP), ARARs
are as follows

Applicable Requirements are those cleanup standards, standards of control, and other
substantive requirements, criteria, or lunitations promulgated under Federal
environmental or State environmental or facility siting laws that specifically address a
hazardous substance, pollutant, contamnant, remedial action, location, or other
circumstance at a CERCLA site  Only those standards that are 1dentified by a State
1n a tumely manner and that are more stringent than Federal requirements may be
applicable

Relevant and Appropnate Requirements are those cleanup standards, standards of
control, and other substantive requirements, criteria, or limitations promulgated under
Federal environmental or State environmental or facility siting laws that, while not
"applicable" to a hazardous substance, pollutant, contaminant, remedial action,
location, or other circumstance at a CERCLA site, address problems or situations
sufficiently smmular to those encountered at the CERCLA site that their use 1s well
suited to the particular site Only those State standards that are identified 1n a timely
manner and are more stringent than Federal requirements may be relevant and
appropriate

Types of ARARs

The EPA established the three ARAR categories listed below to identify and classify ARARs
The categornes are used as guidance since some ARARs do not necessanly fall into this
classification system The type of ARAR 1s 1dentified in the "Type" column 1n Table 1

. Chemuical-specific requirements are usually health- or risk-based numenical
values or methodologies which, when applied to site-specific conditions, result
1n the establishment of numerical values These values establish the acceptable
amount or concentration of a chemical that may be found in or discharged to
the ambient environment (1 € , air emissions, wastewater discharges, etc )

. Location-specific requirements are restrictions placed on the concentration of
hazardous substances solely because they occur n special locations Typical
location restrictions include areas with sensitive or umique charactenstics such
as wetlands, areas of historical significance, or areas situated 1n locations
requiring special precautions because of seismic activity or floodplains

. Action-specific requirements are usually technology- or activity-based
requirements or limitations on actions taken with respect to management of the
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remediation waste or closure of the facility These requirements are triggered
by the particular remedial activities that are selected to accomplish a remedy.

To-Be-Considered Standards

In addition to ARARSs, the lead and support agencies may, when appropriate, identify other
non-promulgated advisories, critena, or guidance documents that are To Be Considered
(TBC) to supplement an ARAR provision for a particular release TBCs are typically 1ssued
by Federal or State governments, are not legally binding, and do not have the status as
potential ARARs However, TBCs are used 1n determiming the necessary level of cleanup
for the protection of human health and the environment The March 8, 1990 preamble to the
final NCP rule (see 55 FR 8746) indicates that the use of TBCs 1s discretionary rather than
mandatory, however, their incorporation is recommended

State ARARs

Under the NCP, remedial actions must comply with ARARs which include State promulgated
environmental regulations that are more stringent than Federal environmental requirements
With respect to potential State ARARs, the term "promulgated” 1s defined to mean
regulations of "general applicability [and] legally enforceable" [See 40 CFR 300 400(g)]

The preamble to the NCP defines the term "legally enforceable" to mean State regulations
1ssued 1n accordance with pertinent State procedures and that "contain specific enforcement
provisions or [are] otherwise enforceable under State law" (See 55 FR 8746) This definition
can be construed narrowly to mean that a statute or regulation need only contain
presumptively valid enforcement "provisions” to be satisfactorily enforceable for ARAR
identification purposes whether or not such provisions are vahid n general or as applied to a
specific remedial action

An applicable requirement applies as a matter of law to a given situation A relevant and
approprnate requirement does not apply as a matter of law but addresses sufficiently similar
situations (See 40 CFR 300 5) As stated above, the preamble to the NCP states that
jurisdictional prerequisites are not required for a requirement to be relevant and appropriate
The criteria for 1dentifying a requirement to be relevant and appropriate can be construed to
mean that, even though there may be no legal (Jurisdictional) authority to 1mpose a given
regulation for a remedial action taken under CERCLA, the requirement could nonetheless
qualify as relevant and appropriate by virtue of its subject matter alone

In terms of identifying more stringent State requirements as ARARs, Section 121(d)(2)(C) of
CERCLA states that "[A] State standard, requirement, criteria, or limitation (including any
State siting standard or requirement) which could effectively result 1n the statewide
prohibition of land disposal of hazardous substances, pollutants, or contaminants shall not
apply" unless the following conditions are met
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o The State standard, requirement, criterion, or limitation 1s of general
applicability and was adopted by formal means,

. The State standard, requirement, criterion, or limitation was adopted on the
basis of hydrologic, geologic, or other relevant considerations and was not
adopted for the purpose of precluding onsite remedial actions or other land
disposal for reasons unrelated to protection of human health and the
environment, and

° The State arranges for, and assures payment of the incremental costs of
utilizing, a facility for disposition of the hazardous substances, pollutants, or
contaminants

Offsite Response Actions

Offsite response actions must comply with all legally applicable requirements, both
substantive and adminustrative The concept of "relevant and appropriate” 1s not available for
offsite actions [See page xvu, CERCLA Compliance with Other Laws Manual Part I
(EPA/540/G-89/006) ] Therefore, the determination of whether the response action is either
onsite or offsite 1s critical i determining what requirements must be complied with The
determination of whether the response action 1s onsite or offsite 1s an important consideration
for air, wastewater, and underground injection discharges

Delegation of Presidential CERCLA Responsibilities

The presidential provisions for implementing CERCLA were delegated to various federal
agencies 1n accordance with Executive Order 12580 This Executive Order delegates certain
aspects to the Secretary of Energy with respect to releases or threatened releases where either
the release 1s on any facility or the sole source of the release 1s from any facility or vessel
under the jurisdiction, custody, or control of the DOE These functions must be exercised
consistent with the requirements of CERCLA Section 120 [See Executive Order 12580,
Section 2(d)] CERCLA Section 120(a) states,

"Each departmment  of the Umted States  shall be subject to, and comply
with [CERCLA] 1n the same manner and to the same extent, both procedurally
and substantively, as any nongovernmental entity All guidelines, rules,
regulations, and criteria which are applicable [to other facilities]  shall also
be applicable to facilities which are owned or operated by a department  of
the United States No department may adopt or utilize any such
guidelines, rules, regulations, or criteria which are mnconsistent with the
guidelines, rules, regulations, and criteria established by the [EPA] under
[CERCLA] "
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Specifically with respect to the identification of ARARs and TBCs, the NCP [40 CFR
300 430(g)] states,

"The lead and support agencies shall identify requirements applicable to the
release or the remedial action If  a requirement 1s not applicable, the
requirement may still be relevant and appropriate In addition to applicable
or relevant and appropriate requirements, the lead and support agencies may,
as appropriate, 1dentify other advisories, criteria, or guidance to be considered
[TBC] for a particular release "

As provided by Executive Order 12580 and defined in the NCP, the DOE 1s the lead agency
where the release 1s on a facility, or the sole source of the release 1s from, a facility or
vessel under the jurisdiction, custody, or control of the DOE [Also see DOE’s
responsibilities as 1dentified 1 40 CFR 300 175(b)(5) ] The support agency furnushes data,
reviews documents, may concur on decision documents, and provides other assistance as
requested by the Remedial Project Manager The EPA or a state may be support agencies
pursuant to an agreement The IAG 1s considered the agreement that establishes the
functions of the lead and support agencies However, provisions which dictate how ARARs
and TBCs are to be 1dentified are not specified in the IAG In the absence of these specific
IAG provisions, the DOE must follow all guidelines, rules, regulations, and criteria 1n the
same manner and to the same extent as any nongovernmental entity

ARAR Identification Process

The process of 1dentifying ARARs and TBCs 1s specified in CERCLA Section 121, 40 CFR
300 400(g), 40 CFR 300 430(e)(2), and 40 CFR 300 515(d) In addition to the above-
mentioned statutory and regulatory requirements, the EPA has published the following
guidance documents for identification of ARARs and TBCs

. CERCLA Compliance with Other Laws Manual Interim Final
(EPA/540/G-89/006), August 1988,

o CERCLA Compliance with Other Laws Manual - Part II Clean Air Act and
Other Environmental Statutes and State Requirements (EPA/540/G-89/009),
August 1989,

. Superfund LDR Guide #5 - Determiming When Land Disposal Restrictions Are
Applicable to CERCLA Response Action (OSWER 9347 3-05FS), July 1989,

. Superfund LDR Guide #7 - Deternuning When Land Disposal Restrictions Are

Relevant and Appropniate to CERCLA Response Action (OSWER 9347 3-07F5),
December 1989,
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. ARARs Q&As Compliance with Federal Water Quality Criteria (OSWER
9234 2-09/FS), June 1990,

. ARARs Q&As Compliance with the Toxicity Characteristics Rule Part 1
(OSWER 9234 2-08/FS), May 1990,

e ARARs Q&As General Policy RCRA, CWA, SDWA (OSWER 9234 2-01/FS),
May 1989,

o ARARs Q&As The Fund-Balancing Waiver (OSWER 9234 2-13/FS), January
1991,

o CERCLA Compliance with Other Laws Manual RCRA ARARs - Focus on
Closure Requirements (OSWER 9234 2-04/FS), October 1989, and

o CERCLA Compliance with Other Laws Manual Overview of ARARs - Focus
on ARAR Waivers (OSWER 9234 2-03/FS), December, 1989

The process of identification of ARARSs 1s described and graphically depicted 1n Section

1 2 4 of the CERCLA Compliance with Other Laws Manual Intennm Final
(EPA/540/G-89/006), August 1988 In general, the identification process involves a two-part
evaluation to determine if the promulgated environmental requirement 1s applicable or, 1f not
applicable, relevant and appropnate

The first step 1n this process 1s to determine if the requirement 1s applicable The basic
criterion for determining if a requirement 1s applicable 1s that it directly and fully addresses
or regulates the hazardous substance, pollutant, contaminant, action being taken, or other
circumstance at the site  To determine 1if the particular requirement 1s legally applicable, 1t 1s
necessary to refer to the terms, defimitions, and jurisdictional prerequisites of the statute or
regulation All pertinent jurisdictional prerequisites must be met for the requirement to be
applicable In addition, previous court decisions could also play an important role in
determiming 1f a particular requirement 1s applicable

If the requirement 1s not applicable, the second step 1s to decide if it 1s both relevant and
appropriate  The basic considerations to make this decision are to determne if the
requirement 1) regulates or addresses problems or situations sufficiently similar to those
encountered at the CERCLA site (1 e , relevance), and 2) 1s appropriate to the circumstances
of the release or threatened release such that its use 1s well suited to the particular site
Determining 1f requirements are relevant and appropriate 1s site-specific and must be based
on best professional judgement including the charactenstics of the remedial action, the
hazardous substances present at the site, and the physical circumstances of the site and of the
release The site-specific conditions must be compared to the statutory or regulatory
requirements The EPA further clarifies that requirements determined to be relevant and
appropriate do not need to be legally enforceable (see 58 FR 8743)
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