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Ms. Alexandra Smith 
Act1 ng Regional Administrator 
U.S. Envi ronmental Protection Agency 
Region V I 1 1  
One Denver P1 ace 
999 18th Street,  Su i te  1300 
Denver, CO 80202-2405 

RE: Rocky F l a t s  Compliance Agreement of Ju l y  31, 1986 

Dear Ms. Smith. 

We have reviewed EPA's recent l e t te r s  o f  January 14,  1987 t o  the American 

Fr iends  Serv ice  Committee of January 14, 1987 and o f  January 27, 1987 t o  the 

Honorable L inda Jourgensen on the above matter. 
about several statements made i n  these l e t te r s  and f e l t  it was necessary t o  
review our concern with you. 
bel ow. 

We have ser ious  reservat ions  

Our comments on these matters are outl ined 

1. ScoDe o f  ComDliance Aclreement - Of f s i t e  P1 utonium i n  So i l  : 

We do not concur with the impl icat ion of  your l e t t e r s  that the Compliance 
A g r e e G n t  was intended to  cover, o r  does cover, further study o r  act ions  

with respect to  the matter of  the extremely low concentrations of  pluton- 
ium found i n  certain lands d i rect l y  east  of the Rocky F l a t s  Plant. 
reasons f o r  t h i s  opinion are as fol lows:  

7c 

Our 

a. The RCRA portions of  the Compliance Agreement apply on ly  t o  "hazardous 
waste" and "radioact ive mixed waste". P1 utonium, as llspeci a1 nuclear 
material "  under the Atomic Energy Act o f  1954 i s  ne i ther  and RCRA 

spec i f i ca l l y  excludes "special nuclear material"  from the de f i n i t i on  

of " s o l i d  waste" (42 U.S.C. 6903(27)). Accordingly, o f f s i t e  plutonium 
i n  soils i s  c lear l y  not regulated under RCRA o r  the RCRA port ion  o f  

the  Compliance Agreement . 
b. The CERCLA port ions of the Compliance Agreement, contained with in  

paragraph 10 ("Remedial/Corrective Act ions ' )  do not  require addit ional  
act ions  with regard to  o f f s i t e  plutonium i n  s o i l  f o r  the fo l lowing  

reasons: 

(1) 
CEARP Program i s  CERCLA-equivalent and would be used i n  l i e u  of t he  

N.P.L. procedure. CEARP Phase I ,  (e 
bgehon"), completed i n  Apr i l  1986 and provided t o  EPA and CDH, con- 
cluded that: "Based on current data, ex i s t i ng  condit ions do not pose 

the part ies  t o  the Compliance Agreement recognized that DOE'S 
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\44* 
an environmental risk (EPA _1926?). Monitoring w i l l  be continued t o  

detect any changes i n  ex i s t ing  conditions." Neither EPA nor CDH 4 S  
made object ion to  t h i s  conclusion a t  the time and therefore we 
bel ieved that a l l  part ies  recognized that t h i s  matter was not part  of  
the Compliance Agreement. Certainly there i s  no language i n  the 

Compliance Agreement d i r ec t l y  supporting the inc lus ion  of  t h i s  

subject. 
under CEARP Phase XI. 

Accordingly, no work was planned t o  be done on this  matter 

(2) Neither the technical  Schedules t o  the Compliance Agreement no r  

the work product del ivered to  date under such Schedules have dealt  
with o f f s i t e  plutonium i n  s o i l s .  Such work products have included f o r  

example: a Ju ly  31, 1986 d ra f t  work plan f o r  a l l  i dent i f ied  actual o r  

potential  SWMU and CERCLA areas; a September 1, 1986 dra f t  work plan 
for  performance of  f e a s i b i l i t y  studies;  An October 31, 1986 comprehen- 
s i v e  schedule for remedial invest igat ion  and f e a s i b i l i t y  s tud ies ;  a 

November 28 1986 comprehensive s i t e  character izat ion,  December 9 ,  1986 

radioecology and airborne pathway data, and a February 16, 1987 l i s t  
o f  h igh  p r i o r i t y  SWMU and CERCLA areas f o r  correct ive  and/or remedial 
action. 

EPA objected to  submittals made thereunder on the ba s i s  that they d id  

not address o f f s i t e  plutonium i n  s o i l s .  

At no time s ince execution o f  the Compliance Agreement has 

(3) Th i s  matter has been de f i n i t i ve l y  studied prev ious ly  by EPA, as 
indicated i n  paragraph (1) above. 

extens ive ly  on EPA 's  1976 "Technical Assessment 

." 
plutonium i n  s o i l  on lands d i r ec t l y  east of  the P lant,  EPA concluded 

that :  'I 

DOE'S CEARP Phase I r e l i e d  

Having studied extensively the pub l i c  health e f fect s  of  

3 
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It should be noted that  the  EPA conclus ions  were based on unrestr icted 
use of the lands without the  remedial act ion  program provided f o r  such 
lands i n  the lawsui t  settlement d i scussed i n  page (4) below. It  

should a l s o  be noted that DOE has extens ive ly  studied t h i s  matter i n  

i t s  1980 Environmental Impact Statement and i n  connection with the 

lawsui t  discussed bel ow. Extensive so1 1 sampli ng and ana l y s i s  was 
performed on p l a i n t i f f s '  lands and a document en t i t l ed  "Defendants' 
Analys i s  of  Health Risks" was f i l e d  i n  that case. Addit ional ly ,  the 

Plant has performed s o i l  sampling and ana l y s i s  on many other parcels  
o f  land around the Plant and has found no other areas which exceed 

background l eve l s  of  plutonium. Accordingly both EPA and DOE, the two 
agencies charged with deal i ng with t h i s  Subject, have conducted 

de f i n i t i ve  s tud ies  on o f f s i t e  plutonium i n  s o i l s  and have concluded 
that  the health r i s k s  associated therewith i s  immeasureable. 

(4) The case o f  Perry S. McKay v. United States,  Dow Chemical, 
Rockwell Internat ional ,  State  o f  Colorado and Jefferson County, C i v i l  
Action 75-M-1162, United States  D i s t r i c t  Court for the D i s t r i c t  o f  
Colorado s i g n i f i c an t l y  impacts t h i s  matter. 
owners of  land near the Plant,  inc lud ing  lands d i r ec t l y  east  of  the 

Plant,  sued for damages due to "plutonium contamination" of  t h e i r  
lands. After ten years  of  court proceedings, t h i s  case was set t led  i n  
December 1984 a f te r  extensive settlement negotiat ions d i  rected by the 

Chief  Judge, U. S. D i s t r i c t  Court. The Settlement Agreement was 

approved by the Department of  Jus t i ce  on behalf  of  the United States.  

The Settlement Agreement provided i n  part  as  fo l lows:  

I n  that  case, P l a i n t i f f s ,  

a.  P l a i n t i f f s '  lands  d i r e c t l y  east o f  the P lant  would be conveyed t o  

the City o f  Broomfield and Jefferson County f o r  use as  "open 

space" by such ent i t ie s .  

b. Rockwell and the Department o f  Energy agreed to  do addit ional  s o i l  
te s t ing  on such lands and to  perform a remedial act ion  program, 
cons i s t ing  general ly  o f  plowing, d i s c i ng  and re-seeding, on those  
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port ions o f  the lands which exceed Colorado 's  plutonium i n  s o i l  

guidel ines entit led "R. H. 4.21. Permiss ible Levels  o f  Radioactive 
Materi a l s  i n Uncontrol led  Areas ,I' dated May 1973. Such remedi a1 

act ion  program has already begun on a s i gn i f i cant  port ion o f  such 

lands. 

EPA, i n  a le t te r  to  the C i ty  of Broomfield of  June 7, 1985, gave its 
approval t o  such remedial action plan. While reserving comment on 

"past  radioactive releases from the f a c i l i t y  found i n  the sediment at  
Great Western Venture" f o r  poss ib le  CERCLA ac t i v i t y ,  the l e t te r  com- 

mented that i n  view of  the low ex i s t ing  plutonium concentrations on 
such lands and the proposed remedial program t o  reduce such concentra- 

t i on s  further to below the Colorado guidance, " i f  remedial act ion  i s  
conducted, special care should be taken t o  assure that  other adverse 
environmental impacts are minimized, spec i f i ca l l y  impacts from s o i l  

erosion." It i s  s i gn i f i can t  t o  note that  such l e t te r  d i d  not reject  
the remedial action program and require f u l l  CERCLA/NPL treatment of  
t h i s  matter. 

Addit ional ly ,  as part of  the Settlement Agreement, the Court was 

requested t o  make f ind ings  i n  the case. 

Conclusion o f  Law were issued by the Court on J u l y  3, 1985. 

i n  such Findings are the following statements: 

Such Findings o f  Facts and 

Included 

Pg. 7-8 "The re su l t s  o f  the tes t ing  program can be Characterized 
as follows: the lowest indiv idual  sample s i t e s  on p l a i n t i f f s '  
lands yielded values below the detection limits of the technology 
then available, the highest  indiv idual  s i t e  y ielded a value 
approximately 50 times the median background level  ; the median 
values f o r  p l a i n t i f f s '  land east of the  Plant are  8 and 15 t imes 
the median background leve l ,  f o r  the remaining p l a i n t i f f s '  lands  
south and west o f  the Plant, the median values were between 37 
percent ( fo r  heav i ly  cult ivated lands) o f  the median background 
level  and 125 percent of the median background level .  For an 
overwhelming majority o f  the sampling locat ions on p l a i n t i f f s '  
lands, the value f o r  plutonium was l e s s  than one percent o f  the  

5 
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total  value for natural ly-occurri  ng, alpha-omitti ng radionu- 
c l ides .  The h ighest  values f o r  plutonium on p l a i n t i f f s '  lands 
were below 25 percent o f  the tota l  value f o r  naturally-occurring, 
alpha-emitting radionuclides." (emphasis added) 

Pg. 9-10 "Addressing the evidence before t h i s  court  i n  a l a rger  
focus, the i s sue  may be phased i n  terms of  what it shows concern- 
ing  the r e l i a b i l i t y  of  the governmental agencies involved i n  the 
protect ion o f  the publ ic  from any health hazards caused by opera- 
t i o n s  at  the  Rocky F l a t s  Plant. As I observed i n  the Memorandum 
Opinion and Order entered i n  Good Fund, Ltd. - 1972 v. Church, 
supra, the  Environmental Protection Agency has been given the 
re spons ib i l i t y  for establ i sh ing  general ly  appl icable standards f o r  
protect ion of  the general environment from radioact ive material . 
That agency evaluated the hazards associated with the known 
re leases  of plutonium from the Rocky F l a t s  Plant i n  a study i n  
1977, which was undertaken i n  connection with the EPA 's  issuance 
of  a proposed guidance on exposure o f  persons t o  transuranium 
elements i n  the general environment. The conclus ion o f  the EPA 
was that r i s k s  t o  persons who might occupy the lands adjoining the 
Rockv F l a t s  P lant  were i n su f f i c i en t  t o  reauire r e s t r i c t i o n s  on the 
use o f  those lands. 

The proposed guidance which the EPA has issued seeks t o  insure  
that  the r i s k s  t o  populations exposed t o  transuranium elements i n  
the general environment i s  kept below 1 i n  1 m i l l i o n  per person 
per year for fata l  cancers and genetic effects.  
a r i s k  into  an amount of  transuranium elements which might become 
airborne fran s o i l  concentrations, the EPA establ ished screening 
l eve l s  f o r  s o i l  concentrations of  these materials. The screening 
level  establ ished by EPA i n  i ts  proposed guidance was 200 m i l l i -  
cu r ie s  per square ki lometer i n  the top centimeter of  s o i l .  
EPA concluded that  the dose l im i ta t ions  i n  i ts  proposed g u i e  
would not be exceeded i f  s o i l  concentrations were below the 

To t rans la te  such 

The 

screening l eve l s .  A l l  o f  the re su l t s  o f  soil sampling for  plain-  
t i f f s '  propert ies  were well below the EPA's screening levels . "  
(emphasis added) 

Pg. 11-12 "While the l eve l s  o f  plutonium and americium i n  the 
Subject land do not exceed the EPA's screening l eve l s ,  there  a re  
areas which ind icate  s o i l  concentrations i n  excess of  the Colorado 
standard. Accordingly, the par t ie s  as a part of  the settlement i n  
t h i s  l i t i g a t i o n  have agreed to  certa in  remedial measures t o  in sure  
that  concentrations on a l l  of  the lands would be below the State 
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standard. ... From a l l  of the evidence now before t h i s  court ,  the 

general conclusion reached i s  that  the lands involved i n  t h i s  lit- 

igat ion  are su i tab le  f o r  the development and use antic ipated i n  

the settlement agreements, and that  the remedial measures t o  be 
undertaken are su f f i c i en t  t o  assure that  the affected populations 
w i l l  not be sub.iect t o  any elevated r i s k  o f  adverse health  e f fect s  

from such use and development .I' (emphasis added) 

It i s  DOE'S view that these F ind ings  are f ina l  and conclus ive  with 

respect t o  the lands involved i n  t h i s  l i t i g a t i o n  and the remedial 

act ion program therefor. Accordingly, no further  study or act ion 
under CERCLA i s  required of  plutonium concentration on these 
1 and s .* 

(5) I n  addition t o  the above matters, it should a l s o  be noted that  we 
have i n  the past advised you of our question as to  whether releases of 
plutonium offs i te  would, under these circumstances, even f a l l  wrthin 

the coverage of  CERCLA (See memo CurrierjLawrence, J u l y  16, 1985). 

any event we have recently ca l led t o  EPA's attent ion language i n  the 
SARA Conference Report which s tates  a t  page 241: 

In 

"Following no t i f i ca t i on  under Sect ion 103, where the  EPA 
Administrator concurs that  a response t o  source, spec1 a1 
nuclear or by-product material (as defined by the Atomic 
Energy Act) i s  being conducted i n  accordance with the 
National Contingency Plan under other Federal s ta tutes ,  
docketing under subsection (c) i s  not required." 

* It should be noted that  sampling o f  the C i t y  o f  Broomfield ' s  lands 
surrounding i t s  Great Western Reservoi r shows several locat ions  where 
plutonium concentrations exceed the State standard. As part o f  the 
Settlement Agreement Rockwell and DOE agreed to  perform the same 
remedial action program on such Broomfield lands. 
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We bel ieve that t h i s  language could be appl icable t o  our s i t ua t i on  

s ince:  (1) EPA has been notif ied of  the "release";  (2) the remedial 

act ion program i s  a "response" to  "special  nuclear material ... (as  

defined by the Atomic Energy Act); and (3) the remedial act ion pro- 

gram'' " i s  being conducted i n  accordance with the  NCP under other 

Federal statutes"  (1.e. the Atomic Energy Act). EPA's l e t te r  t o  

Broomfield of June 7 ,  1985 certainly could be considered the  EPA 

concurrence . 
For these reason, we believe that further action with regard t o  o f f s i t e  
plutonium i n  s o i l  i s  not part of the Compli ance Agreement nor requi red by 
CERCLA. Further, we believe that t h i s  matter has been conclus ive ly  

analyzed by the cognizant federal and s ta te  agencies and the proposed 

remedial act ion plan reviewed and approved by such agencies as  well a s  by 

the federal court. 

further  under CEARP or  the Compliance Agreement. 

Accordingly, we do not propose t o  study t h i s  matter 

2. Scope o f  Compliance Agreement - Plutonium i n  Great Western Reservoir  

The matter of further study of  plutonium i n  sediment of  the  Great Western 

Reservo i r  (GWR) under the Compliance Agreement r a i s e s  many of  the same 

i s sue s  as does the plutonium i n  s o i l  matter. Our pos i t ion  on t h i s  matter 

i s out1 i ned bel ow. 

a. As indicated previously, RCRA does not regulate "special  nuclear 

materi a1 .I' Accord1 ngly,  no RCRA provis ions of  the Compli ance Agree- 

ment are applicable to  the plutonium i n  sediment matter. 

b. With regard to  the CERCLA portion of  the Compliance Agreement, cer ta in  

po ints  need t o  be considered: 

(1) By way o f  background, EPA d id  consider plutonium i n  GWR as a 
factor  i n  scor ing the Rocky F l a t s  Plant f o r  i n c l u s i on  on the  NPL. 

7 
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DOE made extensive comments t o  EPA on the  P l an t ' s  proposed l i s t i n g ,  
inc lud ing  the d i f f i c u l t y  inherent i n  us ing the "Mit re  Model" f o r  
rad ioact ive  materials.  The s ta tus  of  NPL l i s t i n g  f o r  t he  Plant i s  
unclear although under SARA an extensive process of  evaluation i s  

required before l i s t i n g  of federal f a c i l i t i e s  on the NPL. 

(2) CEARP Phase I addressed plutonium i n  sediment i s sue and made the 
f o l l  ow1 ng fi ndi ngs:  

Great Western Reservoir.  Small amounts of  plutonium-239 have 
accumulated i n  the sediments of  the Great Western Reservoir,  which 
l i e s  approximately 1.5 m i  east  of  the eastern edge of  the plant 
boundary. Part of  the inf luent  in to  t h i s  body of  water i s  from 
the north and south forks  of  Walnut Creek, both of  which flow east  
from the p lant  s i t e .  
used as part  of  the municipal water supply f o r  the c i t y  of  Broom- 
f i e l d  and has the capacity t o  support about 14,500 persons. 

Great Western Reservoir  (3,250 acre ft) i s  

Numerous s tud ies  of plutonium and americium concentrations i n  the 
Great Western Reservoir  have been made, inc lud ing  two by the  EPA 
and others (EPA 1973, EPA 1975; Krey 1975, Thomas 1981, Setlock 
1983). 
ium ex i s t  at depth i n  the sedimentary column, but that the l eve l s  
of  r ad i oac t i v i t y  present (higher than f a l l ou t  leve l s )  do not con- 
s t i t u t e  an environmental hazard. The plutonium i n  t h i s  sedimen- 
t a r y  column i s  firmly attached to  part icu lates,  does not exh ib i t  
post-depositional migration, and i s  very inso luble  i n  water. 

These s tud ies  have shown that detectable l eve l s  of  pluton- 

The tota l  plutonium and americium inventor ies  (based on a s i n g l e  
core sample) i n  the Great Western Reservo i r  are estimated a t  244 
mCi plutonium and 73 mCi  americium, with most of t h i s  a c t i v i t y  
located i n  the deep sediment deposits  at  the eastern end o f  the 
reservo i r  (Thomas 1981) . 
Rockwell Internat ional  has col lected an extensive data base on the 
Great Western Reservoir  t o  address p l  utonium concentrat ions i n  
reservoi  r sediment as related to  plant operations (Set1 ock 
1985a). 
reservoi  r have shown that sedimentation rates within the reservoi r 
are not uniform, but rather sediments accumulate a t  a higher r a te  
i n  the eastern (deeper) port ion  of  the reservo i r .  
these data va l idate  the studies  performed i n  the 1970s showing 
f a l l o u t  l e ve l s  of  plutonium i n  sediments from above-ground weapon 
t e s t s  conducted elsewhere i n  the 1950s and 1960s. Sediment core 

Analyses of  more than 60 sampling locat ions  within the  

I n  addit ion,  



9 

p ro f i l e s  show plutonium concentrations peak a t  depth (former 
deposit ion),  and ind icate  that  no post-depositional migrat ion i s  
occurr ing i n  the sedimentary column (the plutonium i s  f i xed  t o  
part icu lates  at depth). Data from t h i s  study w i l l  be used to  up- 
date inventor ies  of  radioisotopes i n  the  Great Western Reservoir.  

I .. 
than that  o f  plutonium (Thomas 1981). Th erefore,  no addit ional  
s tud ies  w i l l  b e performed on the Great Western Reservo i r  under 
CEARP. (emphasis added) 

CERCLA F i  ndi ng - Measured r ad ioac t i v i t y  bel ow EPA screeni ng 
l eve l s ;  ver i f i ca t ion  w i l l  be made under CEARP Phase V; therefore,  
a CERCLA f ind ing  for  FFSDIF, PA, and P S I  i s  not appropriate, onr  
i s  HRS o r  MHRS scor ing.  

Planned Future Act ion - Based on current data, ex i s t i ng  condit ions  
do not pose an environmental risk (EPA 1976). Monitoring w i l l  be 
continued t o  detect any changes i n  ex i s t i ng  condit ions.  Based on 
t h i s  data, appropriate actions w i l l  be taken. 

No objection to  t h i s  Phase I Report o r  i t s  conclus ion that  no 
further act ion  other than monitoring was received from EPA a t  the 
time. 

(3) The only report submitted under the Compliance Agreement which 

addresses GWR was the  December 19, 1986 Radioecology and Airborne 
Pathway Survey Report. I n  the Report several extensive s tud ies  o f  
plutonium i n  GWR sediment were reviewed and the Report concludes that :  

"Because concentrations of  plutonium are low and the plutonium i s  
bound t o  sediments, no measureable health hazards a re  expected a s  
a resu l t  o f  dr ink ing  Great Western Reservo i r  water (Setlock 

1985). Th is  i s  confirmed by background l eve l s  o f  plutonium 

observed i n  routine surface water samples over the pas t  decade. 

"The above studies  ind icate  that  although plutonium i s  present i n  
aquatic sediments on and near t he  Plant,  there i s  no evidence of  

rb 
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an ecological hazard. 
with sediment, the sediment i s  r e l a t i ve l y  immobile, and r e l a t i v e l y  
11 t t l e  bioaccumulat ion of  p l  utonium was found." 

The major ity of  the plutonium i s  t i e d  up 

(4) I n  view of  the matters set  f o r th  i n  paragraphs (2) and (3) above, 
we bel ieve that  a l l  necessary work on plutonium i n  sediment i n  GWR 

under the Compliance Agreement has been completed and no addit ional  

work i s  planned. If and when EPA l ists the Rocky F l a t s  Plant on the 

NPL and plutonium i n  sediment i n  GWR i s  one of  the reasons, we w i l l  
consider t h i s  matter further  at that  time. 

3. Exclus ion o f  High Level Radioactive Waste (January 14,1987 EPA Letter). 

We disagree that "other transuranic materials  are within the scope of  t he  

agreement provided the transuranic material f a l l s  within the de f i n i t i on  o f  
hazardous or mixed waste... . 'I 

uranic material"  i s  d i f ferent  from and not a part of  "hazardous waste" o r  
"radioact ive mixed waste". The words i n  the de f i n i t i on  o f  " t ransuranic  
material 'I, "which sha l l  be stored and u l t imately  shipped t o  DOE'S Waste 
I s o l a t i o n  P i l o t  Plant," are words of  descr ipt ion,  not exclusion. 

Accordingly it i s  our view that any transuranic material which i s  not t o  
be shipped t o  WIPP i s  outside the scope of  the  Agreement and continues t o  

be subject t o  DOE'S exclus ive authority and control.  

By de f i n i t i on  i n  the Agreement "trans- 

I n  conclusion, we feel obl igated to  point out our disappointment over the  

EPA 's  issuance o f  the referenced le t te r s .  It appears t o  me that  d i f f i c u l t  
technical,  lega l ,  and pol icy  i s s ue s  can best be resolved through deta i led 
d i  scuss ions  and negotiations between our respective agencies rather than 

through the issuance o f  publ ic  statements, pa r t i cu l a r l y  t o  groups 



11 

whose i n t e r e s t  i n  t he  environment i s  secondary t o  hidden p o l i t i c a l  

agendas. We remain ava i l ab le  t o  d i s c u s s  these matters with  EPA a t  any 

time o r  place convenient t o  EPA. 

S i nce re l y  , 

Albert  E. Whiteman 
Area Manager 

cc:  
A. 3. Hazle, D i r ,  Rad Control  D iv,  CDH 
J. J. Chavez, Ofc of Gen’l Counsel, DOE, HQ 
J. Axelrad, D i r ,  Torts  Br ,  Dept o f  Ju s t i ce ,  Wash, DC 


