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STATEMENT OF NONCONCURRENCE 

on a 

REQUEST FOR S W D U I d 3  EXTmSION 

for tha 

SOLAR EVAPORATION PONDS (OU-4) 

PHASE I R F I / R I  REPORTS 

at the 

ROCKY FLATS P U N T  

dated 

m p  a, 1993 
. .  
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Paragraph 222 of the ( I A C )  epecif les f i v o  "good cause" justif icationo for exteneion 
requests- DOE's letter of May 4, 1993 alludes to two o f  theee items, as fOllOW8: 

B. A dalay caused by another Party's failure to moot any requirement of 
this Agreement, and 

Any other event or series of event's mutually agreed to by the P a r t l e c  
as constituting good cause. 

E. 

REGARDINQ ITEM B: 

It is DOE's contention that the Division failed to approve the Phase 'I RFI/RI 
Workplan, as Scheduled, on January 6, 1992 and, as a result, DOE "did not believe 
it would be cost effeottive for a subcontractor to propose on the implementation of 
t h e  unapproved oU4 Work Plan" and that "the work plan approval process delayed the 
grocurement of the OU4 implementation". 

Following ie the Division's assessment in support of our: poeFtiOn on this b3eUe: 

0 DOE submitted a Draft Phaee I RFI/RX Work Plan in June, 1990. As a 
resulk of realignment and re-prioritization of t h e  operable units, 
comments were not scheduled until September 30, 1991. This commitment 
was met by the Division and EPA on the agreed date (Environmental 
Restoration I A C  Schedule, August 14, 1990). 

0 The Division's letter of September 30, 1991 noted DOE's preVLOtl6 
acknowledgement (verbal) that the June, 1990 draft document was 
defioient in soveral key  area8 (resul t ing  in DOE'B dodoion to  redraft 
the work plan). The Division stated, notwithstanding t h i s  
acknowledgement, that it had proceeded to review the draft dooumont 
"...to identify additional deficienciao and inadequacies that must be 
corracted in the final work plan". 

0 The Divifiion agreod to 'I. . . lnformally review and provide guidance as 
amended work plan sectlons (were) developed". This commitment was 
realized. Ae indicated in correspondence dated December 20, 1991, 
"...the current (final) w o t k  plan has bean the subject of C l O e e r  
coordination betweon the respective ... 8 t n f f e " .  

- .  

0 Despite the Division'e attempts to assist in the creation of an 
approvable work plan, the  eubmittal of November, 1991 ctill contained ". .. a number of specific issues..." that had to be addressed before 
the Division coul.d grant approval. Per Paragraph I.B.4 of t h o  I A C  
Statement of Work (SOW) , , DOE, within 60 days of receiving written 
comment8 on primary and aecondary documents (SOW, Table 4) shall updato 
the document and the Lead Regulatory Agency shall evaluate the updated 
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document and n o t i € y  DOE of Ltc approval or d isapproval .  T h e  Divieion 
axerclsed t h i s  opt ion by withholding approval on December 20, 1991. 
A l e o  per Paragraph 1 . 8 . 4 ,  and s i n c o  t h i s  w a s  a f i n a l ,  primary document, 
DOE could have chosen  t o  invoke t h e  d i s p u t e  r e s o l u t i o n  process .  S ince  
t h e  D i v i s i v n ' s  actLon was not  dieputed,  the Division assumed t h a t  DOE 
acknowledged d e f i a i e n c i e s  i n  t h e  work p lan .  Moreover, DOE submit ted 
amended pagee t o  t h e  work p l a n  on February 5, 1992. EPA reepandad to 
t h e  r a v i r i o n e  on Haroh 16, 1992 while  t h e  Div is ion  responded on May 8 ,  
1992 and granted condi t iona l  approval of t h e  work plan.  

0 As noted i n  t h e  December 20, 1991 letter, f i e l d  a c t i v i t i e s  ( o b t a i n  
permits  and mobil ize)  w e r e  fcheduled t o  begin on January 7 th ,  1992 t h e  
day f o l l o w i n g t h c  Div ie ion ' s  scheduled approval.  Hvwevor, t h e  schedule  
i n  t h e  work p lan  ca l lod  f o r  a February 5 ,  1991 s t a r t  date (actual f i e l d  
a c t i v i t i e s ) .  Pet Paragraph VI of t h e  SOW, "The RFX/RI Workplane 
requi red  by t h i s  agreement shall meet t h e  zeguiremente a8 o u t l i n e d  i n  
Sact ion V1.E of t h i s  Attachmant and shall be implementad iaMed_iatelp 
(ernphaeia added) upon j o i n t  approval by EPA and t h e  S t a t e " .  This  
i n d i c a t e s  t h a t  DOE ahould have a n t i c i p a t e d  and completed all neceianary 
p r e p a r a t i o n s  f o r  f i e l d  a c t i v i t i e s  by February 5 ,  1992 whether t h o  
Divis ion approved o r  disapproved the work p lan  by t h a t  d a t e .  clearly, 
D O E ' s  logietioal e f f o r t s  t o  implement a work plan  w e r e  no t  to begin 
once t h e  work plan  was approved b u t  were t o  have been conducted i n  
p a r a l l e l  with the approval process .  

0 The December 20, 1991 l e t t e r  f u r t h e r  s t a t e s  t h a t  "If t h e  work p l a n  
cannot be submitted and approved (emphasis added) by February 5, 1992, 
t h e  DLvision (would) coneider g r a n t i n g  DOE r e q u e s t s  t o  begin a g e c i f i o  
field i n v e s t i g a t i o n  a c t i v i t i e s .  DOE did not reques t  e u c h  approvals ,  
nor was it prepared t o  implement any p o r t i o n  of t h e  work plan .  

I t  may aleo ba notad t h a t  t h e  D i v i s i o n ' s  presumed " f a i l u r e "  t o  approve 
t h e  f i n a l  work plan by January 6 ,  1992, o r  any subeequent d a t a ,  ie a 
r e s u l t  of DOE submitt ing a d e f i c i e n t  document i n  v i o l a t i o n  of t h e  IAC 
Table 6 ~ c h e d u l e s .  As reflect-ed i n  Table 6,  all deficiencies noted i n  
t h e  d r a f t  document should have been s a t i s f a c t o r i 1 . y  addressed i n  t h e  
final document such t h a t  approval could have bccn granted  on schedule  
(January 6 ,  1 9 9 2 ) .  The  August 14, 1990 IAC Schedule, i n  a d d i t i o n ,  do06 
not. specify a n  agency review and approval  t i m e  frame for ~ E V ~ P Q ~ ,  final 
work plans. Thus t h e  D i v i s i o n ' s  c o n d i t i o n a l  approval on May 8 ,  1992 
was n o t  untimely. 

0 Lastly, Attachment A of t h o  May 4th letter, refutes D O E ' s  and EGG's 
a s s e r t i o n  t h a t  request ing propofiale on an unapproved work p lan  would 
not be C o s t  affectlve. According t o  Attachment A ,  DOE released 
R e q u e e t R  f o r  Proposals on March 27, 1992 and received t h e  proposa ls  on 
May 8, 1992, t h o  d a t e  on which the Division granted  c o n d i t i o n a l  
approval o f  t h e  work plan.  

Concequently, DOE has not  presented a good cauSe r e l a t i o n s h i p  between d e l a y s  i n  
work plan  approval and procurement of an implementing eubcontractor .  

0 

RE0ARDXlO ITEM E: 

W E  contends t h a t  "Unanticipated and previously unscheduled tasks w e r e  r e q u i r e d  f o r  
mobi l iza t ion  of t h e  OU4 Phase I RFI/RI F i e l d  Program." 

VADOSE ZONE TECHNICAL MEMORANDUM 

.. - . .. . I 

Among t h e  items l i s t e d  as unant ic ipated or unucheduled was t h e  Vadoae Zone 
Technical  Momorandurn. 

0 The redrafted work plan  submitted i n  November, 1 9 9 1  wenkly advocated 
vadose zone monitoring. 

2 
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0 The  D i v i s i o n  commentad as fo l lows  on December 2 0 ,  1991:  "The D i v i s b n  
b e l i e v e s  t h a t  vadose moni tor ing  t echn iques  ... should  be i n c l u d e d  i n  
t h i s  work p l a n  r a t h e r  t h a n  d e f e r r e d  t o  a l a te r  date. However, t h e  
Division does not: wish t o  d e l a y  u n a f f e c t e d  a c t i v i t i e e .  I f  t h e  
t e c h n i q u e s  can bo i d e n t i f i e d  before t h e  work  p l a n  is amended t h e y  
should  be i n c l u d e d  ( i n  t h e  work plan)  I f  t h i s  would result in a d e l a y  
i n  r e s u b m i t t i n g  t h e  work plan, t h a n  a t e c h n i c a l  memorandum ehould  be 
submi t t ed  as soon a6 possible (emphasis added) t o  f i n a l i z e  She  proposed 
a c t i v i t i e e . "  

0 on May 8 ,  1992 tha D i v i s i o n  s t a t e d  t h a t  "A c o n d i t i o n a l  (approval) 
s t a t u s  hao bean a f f i x e d  . . . t o  e n s u r e  t h a t  a t achnLca l  memorandum 
delLvery d a t e  in e s t a b l i s h e d  for  vadoso zone L n v e a t i g a t i o n s .  *' 

0 On September 2 9 ,  1992 the 'DLvFsiun  s t a t e d  t h a t  I . .  . DOE has y e t  t o  
respond t o  our  comment of May 8 t h  r e g a r d i n g  t h e  need t o  e s t a b l i s h  a 
vadose zone t e c h n i c a l  memorandum del . ivery d a t e .  A l s a ,  "For t h i o  
readon, t h e  Division is unable  to l i f t  t h e  c o n d i t i o n a l  a t a t u s  from the 
apptOV&l g r a n t e d  on Hay 8 ,  1992. Ncver the l a se ,  u n a f f e c t e d  f i e l d  work 
may be implemented." 

0 The Vadose Zone I n v e s t i g a t i o n  Techn ica l  Memorandum, TU-1, was n o t  
r e c e i v e d  u n t i l  November 16, 1992, n e a r l y  e l even  months after t h e  issue 
wa6 f i r s t  r a i s e d  by t h e  Division. 

HEALTH RND SAFETY PLRN 

Another  u n a n t i c i p a t e d  and p r e v i o u e l y  unscheduled i t e m  l i s t e d  was t h e  "Hea l th  and 
S a f e t y  P l a n " .  

0 T h e  D i v i s i o n  xajects DOE's a s s e r t i o n  t h a t  t h i s  p l a n  was 
"unan t i c ipa t ed" .  The work glan S u b m i t t e d  in November, 1991 States: 
"Heal th  and s a f e t y  Concern# for  t h e  Phase 1 RFI/RI w i l l  be addreeeed  
in a p r o j e c t - s p e c i f i c  Heal th  and S a f e t y  P lan ,  deve loped  at a la te r  date 
i n  accurdance  w i t h  EGCG's s i t e -wide  Heal th  and Safety Program. 

0 On May 0 ,  1992, t h e  D i v i s i o n  s t a t e d  in comments t h a t  'I.. . t h e  
development of t h e  p r o j e c t - s p e c i f i c  Hea l th  and s a f e t y  P lan ,  a t  a later 
d a t e ,  is of concern." This i s s u e  was s p e c i f i c a l l y  r a i s e d  o v e r  concerns 
t h a t  implementat ion of t h e  work plan was,  or would be, d e l a y e d  by DOE'S 
f a i l u r e  to have a s p e c i f i c  p l a n  i n  glace. 

0 If p r e p a r a t i o n  of t h e  Heal th  and S a f e t y  P lan  was "unscheduled"  t h i s  
represent3 a breakdown i n  project  p l ann ing  w i t h  e i g n i f i c a n t  impact on 
DOE'S a b i l i t y  t o  implement t h e  work p l an .  

hIOBXLIZATION DELAYS (OTHER) 

The D i v i s i o n  does n o t  concur t h a t  t h e  fo l lowing  requirements would have been 
u n a n t i c i p a t e d  t 

R a d i a t i o n  Worker T r a i n i n g  
R a d i a t i o n  P r o t e c t i o n  Tra in ing  
Respirator F i t  T e s t  and T r a i n i n g  
S tanda rd  Operating Procedure6 T r a i n i n g  
Core Logging Training 
Buf fe r  Zone Passes 
Badges and Dosimeters 
F i e l d  Trucks  
D r i l l i n g  Rigs 
Persona l  PfOtectFva Equipment 
Decon tamina tho  Supplies 
R a d i a t i o n  Detectore 
Core Logging s u p p l i e s  
S o i l  Sampling Equipment 

. .  . .  , . . . .  . 
I 
I 
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Implementat ion Plan 

0 Those remaFning raqui rementu ,  no t  l i s t e d  above, may have  been 
u n a n t i c i p a t e d  g iven  t h e  Rocky Flats P l a n t ' s  complex c u l t u r e .  
N e v e r t h ~ a l e e ~ ,  i f  DOE must m a i n t a i n  a complex c u l t u r e ,  it i s  rc sponf i ib l e  
f o r  p r o p e r l y  managing IAG p r o j e c t s  w i t h i n  t h a t  c u l t u r e .  

I t  is t h e  D i v i s i o n ' s  conc lus lon  t h a t  n e i t h e r  l a c k  of a n t i c i p a t i o n  of  lack of 
s c h e d u l i n g  are "good Cause" for DOE'S f a i l u r e  t o  m e e t  IAC m i l e s t o n e s .  

RRDTOLOGICAL CON!L'ROLLE!D AREA (RCA) DESIGNATXON 

The Division d o e s  n o t  concur t h a t  d e s i g n a t i o n  of t h o  Solar Evapora t ion  Ponds as an 
RCA in October,  1992 Caused a d e l a y  w a r r a n t i n g  a n  ex tens ion .  

0 DOE shou ld  have begun t o  conduct  p a r t i a l  f i a l d  a c t i v i t i o s  on Februury  
6 ,  1992 and o x t e n ~ i v e ,  if not f u l l ,  f i s l d  a c t i v i t i e s  on May 9 ,  1992 as 
d e e c r i b e d  under  "Regarding Item 6" above. Had ac t iv i t i e s  been 
conduotod i n  accordance  wi th  Table 6 of t h e  IAG, t h e  d o e i g n a t i o n  s h o u l d  
have had l i t t l e  or  no e f f e c t .  S inco  t h e  d e s i g n a t i o n  probably was under 
discu06j .on f o r  months before October, 1992,  DOE cou ld  have p l anned  and 
execu ted  i n t r u 8 i v e  work  w i t h i n  t h o  pond a r e a s  f i r s t ,  f o l lowed  by work 
i n  t h e  I n t e r c e p t o r  Trench Syfitem area. 

FIELD I?LAILFR, STORAQE FACILITIES, COORDXNATION MEETXNGG, SECURITP 

The D i v i s i o n  canno t  suppozt a schedu le  ox tene ion  based  on these f a c t o r s .  These  are 
p r o j e c t  management iesues under  t h o  ul t imate  c o n t r o l  of DOE and require Support 
from all levels of DOE management. 

INCORRECT IAO ASSUMPTION8 

The letter. Of May 4 t h  s t a t e 6  t h a t  i n c o r r e c t  IAG assumpt ions  w e t @  r e s p o n s i b l e  for 
a d e l a y  of e l e v e n  months: 

Per Attachment A of  t h e  May 4 t h  l e t t o r ,  procutement  f o r  hp lem0nta tFOn  
of the work p l a n  began on February 14, 1992. S i n c e  field aCt iVFt i8S 
were t o  scheduled  t o  begin  on February  5 t h ,  procurement  w a s  n o t  
i n i t i a t e d  i n  a t i m e l y  manner. T h i s  does  n o t  c o n s t i t u t e  good cauzie f o r  
an  e x t e n s i o n  of  t h e  schedule .  ' 

0 S i n c e  the D i v i s i o n  specitically requested DOE t o  i n c o r p o r a t e  vadose 
i n v e s t i g a t i o n s  i n t o  t h e  work p l a n ,  and t h e  q u e s t i o n  e x i s t s  an  t o  
whether  t h i s  w a s  essential t o  Phase I o r  d e f e r r a b l e  to Phase  11, t h e  
Div i s ion  a c c e p t s  t h i s  as a good cause  f o r  an  inc remen ta l  s c h e d u l e  
e x t e n s i o n  (32 working d a y s ) .  

0 

0 The D i v i s i o n  a c c e p t s  t h e  i n c r e m e n t a l  d e l a y s  a s s o c i a t e d  w i t h  
R a d i o l o g i c a l  Analys is  (12 working days). The D i v i s i o n  i s  aware of 
DOE'S e f f o r t s  to improve l a b o r a t o r y  turn-around time. Xn t h e  f u t u r e ,  
l a b o r a t o r y  turn-around may not  be confi idered good cause. 

0 - T h e  Div i s ion  dons not a c c e p t  delays r e s u l t i n g  from a l e n g t h e n e d  
duration f o r  Data Va l ida t ion .  The D i v i s i o n  is  unaware of e f f o r t e ,  in 
c o n j u n c t i o n  w i t h  l a b  t u r n  around t i m e ,  t o  s h o r t e n  t h e  d u r a t i o n .  
Fur thermore ,  DOE has  no t  p reaen ted  a s u f f i c i e n t  cause f o r  t h e  d e l a y .  

0 The D i v i s i o n  a c c e p t s  t h e  inc remen ta l  d e l a y  f o r  p r e p a r a t i o n  of t h e  
Baseline R i s k  A ~ s s s s m e n t  (35 working days). The SOW, Parag raph  
VII.D.l.c, r e q u i r e s  t h a t  a t o x i c i t y  asscsoment (TM-7) ' I . .  .be s u b m i t t e d  
prior t o  t h e  r e q u i r e d  s u b m i t t a l  of t h e  B a s e l i n e  Risk A Y s e s s m Q n t "  and 
"All data u t i l i z e d  i n  t h e  t o x i c i t y  assessment  must be v a l i d a t e d . . . . " .  
S i n c e  t h e  TM m u s t  proceed p r e p a r a t i o n  of t h e  Banc l ine  R i sk  ABnesnmQnt, 
and was n o t  s p e c i f i c a l l y  scheduled  under  the I A G ,  t h e  D i v i s i o n  w i l l  
allow 35 days f o r  p r e p a r a t i o n  of t h e  TM. 

4 
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The Divieion's acceptance of the de lays  delineated herein are epecific to the OW-4 
schedule, do not apply to other operable unit achedulea, and do not conetitute, nor 
euppott, renegotiation of the IAC. 

Based on the foregoing analysis, thn Division finds that an extension of 79 working 
days Le allowable. Therefore, the new milestone dates for these submittals are 
September 14, 1993 and February 14, 1994, reegectively. 
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